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FORM THE DESK OF PRESI DENTE.

I would | i ke to extend my grha Arunt
Jaitley ji for giving an opportunity to the Chamber of Indian Micro, Smal
Medium Enterprises to participaite PreBudget Consultation Meeting for th
Union Budge®201718.

Chamber of Indian Micro Small & Medium Enterprises (CIMSME)
committed to promote and protect the interest of MSMEs in India. CIMS®
represets more thari.30 Lakhs members, across country.

First of all, | would like congratulate Modi Government and n 6 bl e Fi nance Mi ni
recently launche®emonetizatiorSchemeas well as the GSBIll, beingpassed by thboth the

houses of Parliament this yea&hamber is confident thatemonetization and GSWill be

favorable stepsaken by our Governmeiffor the MSMEs and Small Tradersvhich will support

the GDP Growth of the countryVe are confident that with these steps many Micro units will

grow to Smallunits, Small will become Medium units and many Medium will go to Large
category business enterprises.

Our Chamber is our firm belief that with the demonetiziMSME sectorwill be benefitted in
the followingways in days tccome:-

i.  Since all MSMEs and Small Traders will beund andable to transact their entire sales
through proper tax paid k8l and payment through chequekich they were not able to
do in past due to various reasons, they will be able to have healthy Balanse Sheet

ii.  With the strong financial of these MSMEs and Small Traders, Bankers will be in better
position and will rather aggressive in financing to these MSMEs and Small Traders to
whom they were finding it difficult to lend due to their poor finargial

iii. These MSMEs and Small Traders will be able to expand their businesses due to proper
support from Banking channels.

iv.  This will be a winwin situation for our banks also who will have lots of liquidity a
result of demonetizatioand may find difficult taget large corporates so quickly.

India has been able to improve its world rnagkof Ease of Doing Business and | trtsat the
initiative being proposed under this Union Budget will furtivaprove our rank of Ease of
Doing Business.

We have incorporded suggestions and expectatiomsceived from the members of the
Chambers.
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| am very hankful to themembers of the Advisory Board of the ChambpeciallySh S S
Kohli, Former Chairman & Managing Director, Punjab National Bank, Punja®in® Bank,
Indian Infrastructure Finance LimiteBr. H P Kumar, Former Chairman & Managing Director,
NSIC Limited Sh N K Maini, Former Dy Managing Director Small Industrial Development
Bank of India and present Director MUDRA Ltd, .S Chandrasekharafrormer Executive
Director, UCO Bank Sh Anil Khaitan, Vice President, PHD Chamber of Commerce and
IndustryandSh. Gajendra Singh, Director, Pricewaterhouse Coopers Limttechy behalfand

on behalfof the chambefor their laudable contribution in tens of theirvaluable suggestions
and inputs.

| am also thankful on behalf of the Chamber for its members for their active participation in
submitting their valuable suggestions.

| heartily appreciate the laudable efforts of the secretariat antighly dedicated team of the
Chamber of Indian Micro Small & Medium Enterprigesrticularly Mr. Sandeep Bishitvithout
whom it would have not been possible to compile these suggestionieir hard work in
preparingandcompiling the Pre Budget Memoramd for the FY 201718.

New Delhi Mukesh Mohan Gupta
25.11.2016 President
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METHODOLOGY

We havereceived thanvite for Pre Budget Consultation Meeting by Ministry of Finance vide
their letter no. D.ON0.10(5) /Ec.Dn./16 dated November 11, 2016

Suggestionsvere calledrom member®f the Chambefor incorporating the same in Pre Budget
Consultation meeting for the Union Budget 2a18.

We thereaftecompiled the suggestisireceived from members adiscussed the same the
meeting of the Advisory 8ard ofthe Chamber.

Very detailed discussionduringthe meeting of advisory boaehd the inputs receivddom the
members arecorporatedn the final suggestions

For better understanding we have dividRrd Budget Memorandum in thrparts:-
i. Budget Related Mattepecifically pertaining to MSMESector

ii. Budget Related Matters specifically pertaininddamking Sectors
iii. Budget Related Matters specifically pertaintog axation

In addition to above, we have also incorporated some very important suggestions which are
Operational / Procedural Matteaad will play very important role in Ease of Doing Business.
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Indian Micro Small & Medium Enterprises

CRUX OF THE SUGGESSTIONS

I. More Judiciary Power® be given to MSME Facilitation Council

il. Incentives needs to lggven toLarge Corporates / PSUs for using the TReDS platform

iii.  MSME dues should be paid before disbursement of loans to Large Corporates / PSUs

iv.  Single Registration for all Government schemes

2 Tax holiday of three years for new MSMEs

vi.  SME Ratingto be approved under Basklnorms

vii.  Additional 2% Interest subvention to MSME Exporters

viii.  Different NPA norms for MSMEs

ix.  Different Tax rates for MSMEs

X. Digitisation Incentives to MSMEs

xi.  Limit of CGTMSE to bemncreased to Rs. 250 Lakhs

xii.  Loan to NBFCs to be covered under PSL with certain stipulations

xiii. ~Scheme for Restructuring / Revival of Stressed Assets between Rs. 25 cores to Rs. 500
crores
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MICRO SMALL & MEDIUM ENTERPRSIES

SOLUTION FOR DELAYED PAYMENTS

The biggest problem before MSMEs is the delayed payments from lcargerates/ PSU
against their supp of goods and service&overnment is well aware of this issue and has made
provision under Section 17 tdfe MSME Development Act 2006.

01.We propose to adtbllowing points / information may undeBection 17 of the MSME
Development Act 2006:

iv.

V.

Vi.

Vii.

viii.

MSME Facilitation Council should be constituted in every district as compared to
current State level MSME Facilitation Council.

Judiciary Power neetb be vested witt MSME Facilitation Council for effective
and faster resolution of the MSMESs problems similar to Fast Track Courts.

The manner and time frame for scheduling the meeting may be introduced in the
Act.

External Independent Expert should beparmanent member of the Facilitation
Council.

At least onemeeting should be held on Fortnightly basis and the minutes be
forwarded to the Secretary, Ministry of MSME for his kind perusal.

The decision should be pronounced nater than three monthaf the lodging of a

complaint
Appellate Authority to the Fadihtion Council should be High Court of the

respective States
Under Digital India, the complaint at Facilitation Council should be filed online and
the status should be availaloieline.

02.Government has further launched the Trade Receivable Discounting Sstem
(TReDS)platform as a solution of delayed payments by Large Corporates / PSUs to
MSMEs. We propose that the largecorporate / PSUs should be allowed some
incentives by making paymentsto MSME s through the TReDSplatform. This will
help in sucessful implementation of TReDSlatform. With this incentivization, the
corporates would also be attracted and inspired to join this platform.

03.We propose that loans to large corporates/ PSUs by Banks / Financial Institutions
should be sanctioned with thecondition that the disbursement will be made oly on
confirmation from their Statutory Auditors that there are no owerdue payments due

to MSMEs.
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SINGLE REGISTRATION FOR ALL GOVERNMENT SCHEMES

Government has launched various schemes for the MSM&sever, to avail somefdhe
services like Exemption from EMD arfdee of cost Tender documents, a registration with NSIC
is required. This leads to an additional certification conditfton81SMEswhich is an additional
cost burden as well as time congng exercise for MSME entrepreneurs

We propose thatthere should beonly oneregistration for MSMESs to be able to getvarious
Government Schemes under fAEase of Doing Busin

ADDITIONAL EXPORT SU BVENTION TO MSME EXPORTERS

Keeping the current Economic situation in mind and to boost the exports fromindia, we
propose that additional interest subvenion of 2% should be given to Micro, Small and
Medium Entrepreneurs for Export by them for the FY 201718, which may be reviewed
thereafter.

TAX HOLIDAY FOR NEW MSME

To boost the Industry, Employment and Economywe propose that the Tax Holidayof
three yearsshould be given to Micrq Small & Medium Enterprises which will start their
businesgson or after 01.04.2017. This will alspromote fiMake In India 0 mission.

REQUIREMENT OF COLLA TERAL SECURITIES

Banksnormallyinsist for additionatollateral securityt the time of additional credit facilities to
MSME borrowers

The MSME borrowers normally have no option but to divert their cash accryalsdioase the
assets to be offered to the banks as additional collateral securities, which adversely affect their
cash accruals.

We propose that for the MSME borrower s with saisfactory track record of three years,
additional collateral security should not becalled for during enhancement ofcredit facility
and it should be need based.
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DIFFERENT NPA NORMS FOR MSME

Due to Global meltdown, the Indian Economy is pasdgimgpugh tough time. The major
Industries like Real Estate, Cement, Steel, Power, Textiles, Automobil§oanrdetc. are facing
slowdown, due to various global and other issues.

As a result, suppliers to these Industries are not getting their payménteorThe suppliers to
these industries are majorly Micrmalland MediumEnterprises (MBIEs.)Due to the delayed
payment/nofpayment form these Large Corporates MSMEs are facing challenges to survive,
hence theunits areturning sick/ noroperational.

Hence, we propose that the AsseClassification norms for Micro, Small and Medium
Enterprises (MSMESs) from existing 90 daysshould be increasedo 150180 days br the
Financial year 2017-18 which may be reviewed thereafter, so that these MBEs are able to
survive.

SME RATING

To promote the SMEs Government has introduced the concept the SME Rating. Government
through NSIQoprovides subsidy of 75%f the feedor SME Rating.

However,SME Ratingis not eligible under Basel Il rating. Thus these MSMEs having credit
facilities of more than Rs. 5 crores dn@und toagainget theBank Loan Rating under Bask)
thoughBank Loan Rating and SME Rating battight have beemlone by the Same Rating
Agendes.

Thus there is no use of heavy subsidy of 75% by the government.
We propose that SME Rating should beapproved under Basel Il norms forMSMESs. This

will be best utilisationof the subsidy provided by the Government and will also helpful in
AEaseoionffg DBusi nesso

DIFFERENT TAX RATES FOR MSME

In the current economic conditims, we propose that the Micro,Small and Medium
Enterprises (MSMESs) should be taxedat some concessional rateso that they may able to
survive, expandand be able to createmore and moreemployment.
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DIGITISATION INCENTI VES TO MSME

For the successful implementation of Digital India and to move towards Cashless economy,
we propose to provide reasonable incentives/ subsidies to MSME Entrepreneurs for
adopting various tools to convert them towards digital mode.

DEFINITION OF MSME

The Micro, Small and Medium Enterprises (Amendment) Bill, 2015 was introduced in the Lok
Sabhaon April 20, 2015. The bill has not been passed by the rsmuta

We propose that the investment limit prescribed under MSME Amendment Bill 2015, for

Micro, Small and Medium Enterprises (MSMES) in the country, should immediately be

i mpl ement ed. The revised | imit of Il nvest ment
Manufacturing and Service Sector, respectively are as unde:

MANUFACTURING SECTOR

Enterprises Investment in Plant & Machinery
Micro Enterprises Does not exceediffy Lakh Rupees

Small Enterprises More han Fifty Lakh Rupees but does not exceed Ten Cropeés
Medium Enterprises | More than Ten Crore Rupees but does not exceadyTCrore
Rupees

SERVICE SECTOR

Enterprises Investment in Equipments

Micro Enterprises Does not exceetiwenty FiveLakh Rupees

Small Enterprises more than Twenty Lakh rupees but does not exceed Five
Rupees

Medium Enterprises More than Five Cror®upees but does not exceed Fifteen C
Rupees
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PRESEMPUTIVE TAXATION OF INCOME TAX ACT 1961

SECTION 44 (AD)

Further, to cover large number of professional under presumptive taxation scheme and to
reduce the burden on tax authorities as wellcompanies having income marginally over
and above the threshold limit by 10% should be covered under the Presumptive taxation
scheme provided they agree to pay Maximum Marginal Tax on the income over and above
the threshold limit.

SECTION 44 (ADA)

We propose thatSection 44 (ADA) limit for professionalsshould be increased to Rs. 1.00
crore.

We further propose that the Presumptive Income should be 33.33% in line with the
recommendati on of Al NCOME TAX SI MPLI FI CATI ON
Justice R.V.Easwar, Former Judge, Delhi High Court and former President ITAT.

Further, to cover large number of professional under presumptive taxation schemand to
reduce the burden on tax authorities as wellprofessional having income marginally over
and above tre threshold limit by 10% should be covered under the Presumptive taxation
scheme provided they agree to pay Maximum Marginal Tax on the income over and above
the threshold limit.

CGTMSE SCHEME

CGTMSE was launched in the year 2000e have obseerd thatover a period of last §ears,
this scheme of collateral free loans to MSEs has played a very important role in getting the
financial assistance to them from the banking channel.

The limit of CGTMSE was increased to Rs. 100 lacs during the year 2008.

We propose thatonsidering the inflation over a period of last 8 years and the proposed increase
in the definition of MSMEsSs, the threshold limit of CGTMSE should be increased to Rs. 250 lacs.

Thus, the CGTMSE fund should also be suitably augmented acglyrdin

GOODS & SERVICE TAX (GST)

We propose that the Eemption threshold limit should be Rs. 50 lakhs as against the
current proposed exemption limit of Rs. 20.00 Lakh under GST.
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BANKING

LENDING TO NBFC BY BANKS/ FINANCIAL INSTITUTIONS

Most d the NBFCs are financing to MSSector. Bank loans are the major source of the funds to
theseNBFCs for such otkending to MEs.

We propose that the finance @ MSEs by NBFC should be covered undePriority sector
lending of Banks as was covered before 2011 as per the guidelines of Reserve Bank of
India.

However, in the interest of MSEs, this classification of Priority Sector should be available
subject to charging of interest ata reasonable capver & above the Average cost of Funds
of these NBFCsto MSEs, as is applicable in case of MFIs. The reasonable cap over and
above the Average cost of Funds of NBFCs may be 5 to 6%.

FINANCE TO MICRO -FINANCE INSTITUTION

Micro Finance Institutions lend thmoney to the people who are at the bottom of the pyramid.
The rate of interest charged by these MFds the borrowers varies 2426%. The main reason

of charging the high rate from the MSMEs is the high obstterest charges lihe Banksrom
MFIs. We recommend the following for financing to MFls:

i. MFIs should get funds from the Bank at the MCLR, so that the people belongingo
the lower stratum could actually be benefited.

ii. Service tax should be waived off from the processing fee on loan sanctezhby
MFIs, so that the burdenon the poor people carbe reduced.

iii. Loans by MFIs should be covered under GTMSE.

However,MFIs are §ll disbursing the loanso its borrowers in cash. It is very difficult for the
Lending Bank to monitor the end use of fun@pening an account is a very easy process under
PM Jan Dhan Yojna. Most of the people in remote areas have already opened their Bank
Account under PM Jan Dhan Yojna. PMJDY has become a vehicle for channelizing for routing
the funds released by MFIs to theedy poor.

We propose thaMFIs shouldbe encourage to disburse the loan® their borrowes through
Bank AccountONLY. This will promote the FINANCIAL INCLUSION on onband and will
be helpful foLENDERS to closely monitor the advances mhg¢éhemto MFIs, on other hand.
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RESTRUCTURING / REVIVAL OF STRESSED ASSETS

Reserve Bank of I ndia issued the guidelines
Micro, Small & Medium Enterprises (MSMESs) vide its notification no. FIDD.MSME &
NFS.BC.N0.21/06.02.31/2018 dated March 17, 2016. Accounts having exposures upto Rs.
25.00 crores are covered under this scheme.

Reserve Bank of India hatsocome up with S4A scheme; on June 13, 2016 vide its circular no.
DBR.No0.BP.BC.103/21.04.132/28-16. This scheme is available for the accounts having
aggregate exposure of more than Rs. 500 crores from the Banking System.

However, Accounts having exposure of more than Rs. 25.00 crore and less than Rs. 500.00
crores are neither covered in S4A morRehabilitation for MSME scheme. There in no other
rehabilitationscheme available for ke MSMESs.

We propose that all stressed MSMEs, without any exposure limit should be
Rehabilitated under Framework for Revival and Rehabilitation of Micro, Small &
Medium Enterprises (MSMEs) of RBI.
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COMPANIES ACT

INDEPENDENT DIRECTOR S

Section 149 (4) of the Companies Act 2013 is as under:

Every listed public company shall have at least-tm& of the total number of directors as
IndependentDirectors and the Central Government may prescribe the minimum number of
Independent Directors in case of any class or classes of Public companies.

We propose the same may be amended as under:

Every company shall have at least cti@rd of the total number of directors as Independent
Directors except the following companies (Both conditions are mandatory):

i. Companies having turnover not more than Rs. 100 crarel
ii. Companies having exposure not more than Rs. 25 crores

By doing this more and more conagmies will be covered in this section. This will bring more

Board Room Transparency and Corporate Governance. MSME companies will take the
advantage from the experience of the Independent Directors and able to manage professionally.

SECTION 150 (MAINTENANCE OF DATA BANK)

Section 15@f the Companies Act 2018:fines the manner of selection of Independent Directors
and Maintenance of Databank of Independent Directors.

After lapsing more than three years of applicability of section 150 of Congpéwmie 2013,
Ministry of Corporate Affairs could not approve amigtabankdue to various operational issues.
Some organisationtiave already taken the proactive action and started the databank of
Independent Directors.

Ministry of Corporate Affairs may th us approve the databank, who comply the
requirement of section 150 and are in existence of more than one year.
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TRAINING OF INDEPEND ENT DIRECTORS

Companies Act 2013 has increased the Role and Responsibilities of the Independent Directors.
The Cvil and Criminal liabilities have also been imposedtioe Independent Directorslany
Indepenent Directors are not updatatiout their Roles and Responsibilities.

We propose that a new section 149 (6) (a) may be inserted as under:

Independent Directors shaild undergo the training program of minimum 10 hours before
appointment as Independent Director/ within three months of insertion of this clause.

Companies / Firms / Portals who are so authorized by Ministry of Corporate Affairs to

maintain the databank under section 150 of Companies Act 2013, should be authorised to
conduct the Training program.

REGISTRATION OF PART NERSHIP FIRM

Registration of Partnership firm should be made online. The database of the firm should be
centralized. State may collect their stamp duty for registering the firm online, as is
applicable with Registrar of Companies.

This will help in controllingthe caruptionto a great extenthich is the main agenda of the
Government. Furthethe Registrar of Firm wilbe able to check theamealready registerenh
anyother state.

The complete details should be available online for verification as is available in case of
Companies. All Stakeholders will thus be able to verify the genuineness and other details of the
firms and its partners, meaning thereby better transparency.

Thiswi | | al so promote fAEase of Doing Business
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DUE DILIGENCE PROCESS BY BANKS

Money Laundering ione of the major problems, for which barknd government both are
concerned Government and Regulators have already taken very bold steps to discourage the
Black economy in the country and the process in this regard is going on. We propose that
regulators should issue following guidelines of Due Diligence for the Bank:

i CENTRAL ISED KYC OF ALL ACCOUNT HOLDERS FOR ALL BANKS:
There should be centralized KYC database of alatmwuntholders for all thBanks.
The centralized database should be integrated with the Government database.

il VERIFICATION OF INCOME TAX RETURNS :
Income Bx Act should be amended and new provision for verification / inspection of
Tax Audit Report / Income Tax Return should be inserted on payment of the requisite
fee by the Bank/ Fls, similar to the Companies Act / CIBIL. This step will help the
Banks to tak their Lending Decision on one hand and also increase the Government
Revenue on other hand.

iil. VERIFICATION OF AUDITED FINANCIALS:
Data of the members of thHastitute of Chartered Accountants of Indlastitute of
Company Secretaries and Institute of Cost Accountants of India with their signature
card should be available for verification and inspectovarious stakeholders.

MEETING OF MSME WITH BANKERS

There should be atleast one day during a month as a public day for MSME sector, where
the Higher Authorities at respective Regional / Zonal/ Head officesshould be available for
meeting with MSME clients without any prior appointment.

VALUATION OF THE ASSETS

Under Baselll, Reserve Bank of India is encouraging the Banks to develop the Internal
Rating System for their Credit Risk Management. Similarly, RBI should encourage the
Banks to develop an internal scoring system for valuation of the assets takaa primary /
collateral security, which will help in avoiding various frauds through valuation
mechanism by outsiders.

CHAMBER OF INDIAN MICRO SMALL & MEDIUM ENTERPRISES Pagel9
1206, New Delhi House, Barakhamba Road, Connaught Place, New Delhi



CIMEME PRE BUDGET MEMORANDUM EOR FY 2®.7

ONLINE LOAN APPLICAT ION

Many Banks have implemented the online Loan Application for MSMEs. However, the system
has not yestabilized because the applicants are not able to view the status of their application on
real time basis. Bank to issue the Login and Password to the applicant to Track its Loan
Application online. With the help of this applicant can know the statuseoflthan Application

and also know at which level of the bank it is pending? It will also help the applicant to know, if
it is pending due to the nesubmission of reply by the applicant or otherwise. It will help the
Banks to reduce the TAT and strengtlieeir relationship with applicant.

RELAXATION IN PROCES SING FEE ON TERM LOANS TO MSM E

Processing fea case of Term Loan is approximately 1% even for MSMEs, which is on higher
side.

We propose that the processing fee for MSMEs in case of Term Loanalid be charged
@0.25% of the Loan Amount.

CONVERSION OF POWER OF ATTORNEY PROPERTIES TO
REGISTERED PROPERTIES

I.  Very large numbers of immovable properties are on Power of Attorney and/or Agreement
to Sale, majorly on stamp paper of Rs 100 or so.

ii.  Thereshould be a scheme that all the Power of Attorney properties should be got
registered with proper stamp duty at current circle rates within next 3 months. The
properties which remain unregistered within next 3 months should vest in the
government.

iii.  In manycases the seller will not be available. Hence special scheme should be drafted to
take care of this problem.

iv.  With this scheme the property owners will also be more than happy as the title of the
property will become clear and marketable in much bettgr wa

v. Another benefit if this scheme will be that the owners of the properties will be able to get
the funds by mortgaging their properties to bank for the growth of their businesses, which
they are not able to mortgage now as the Power of Attorney prapertie an 6t be
mortgaged to banks.

vi.  Circle Rate should be equal to Market value so that the property can be registered without
any corruption.
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SOCIAL SECTOR

WASTAGE OF FOOD

In India daily lots of foods got wasted in Hotels, Restaurants, Canteens and Homes. Lots of
people in our country sleeps without having food even in a single day.

There should be a provision to penalize the people for wasting the food in the country.

To reduce the wastage of F o oAhnaiBachavt Bhekmariount r y
Mitaoo &M Arfina Daan Yojnad

AGRICULTURE RELATED SUGGESSTIONS

i. There is a need for establishing Planned Agriculture Regional KéR&@K) on the
basis of the major agricultural outputs of those regions in various parts of the country.
The state/central governments will -sgt thesePARK to provide all agriculture related
assistances to the farmers starting from the farm to the nmayket

i. I nduc tB-Agm-Chodpalofas a part of Digital India will also have a positive impact
on this agriculture sector.

iii. Mobile App can be developed b@overnment which can guide the fa¥ra regarding
weather, cropsnarketetc

iv. A Ag$ ¢ h o @dn 9@ opertk by governments in each city where farmers can learn
new, innovative and smart ways of farming. Short term courses based on various crops
can be conducted for farmers. At the end of the course, they need to do a project on the
field by cultivating it andhen should be awarded the certificate/ degree. The degree will
help them in getting loans.

v. fAAgri-Clinico can be opened by governments in each Talukzere farmers can test
their soils and get proper guidance from the experts so that they may get more Return On
Agricultural Investments (ROAI).
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S  ISSUE RECOMMENDATION

NO

CORPORATE TAXATION

Road map for

It is recommended that in the Uni(

The Finance Minister had mention

1 reduction in| Budget, 2017, a distinct roadmap | in the Union Budget 2015 that tf
corporate  tax provided in relation to reduction ¢ Corporate Income Tax rate woube
rate to 25% corporate tax rates, as this will ens| reduced to 25% over 4 yea

stability in the tax environment ar however no schedule ab beer
will enable companies t@lan their| prescribed for the same
business accordingly.

o | Surcharge an( Surcharge and cess on income | Surcharge and cess should
cess to bq should be abolished. imposed only under exception
withdrawn circumstances and for limited tin

frame.

However, a new tax called Arm
welfare tax may be introducexh the
companies having turnover excee
Rs. 100.00 crores in the previg
financial year. The rate of this ce
may be at 0.10% or any other rate
the Tax amount.

The cess may be used only for {
welfare of family and Education ¢
the children of the deceased
disabled Army Man.

3 Reduction of It is suggested that the benefit | The FA 2016 introduced tax rate
1% in rate off reduction of rate of tax to 29% of tof 29% of total income for a domesit
taxation in cas¢ income for small domestic compani company provided its total turnov
of domestici may also be extended to firms g or the gross receipts in the previg
company Limited Liability Partnerships as we year 201415 does not exceed &y
assessees wit since most of the deductions & crore rupees. This reduction
total turnover/ | exemptions phased out by sun corporate tax rate is a step in {
gross receipt{ clause of FA 2016 are applicable | direction of implementing th
of upto Rs. 5 both companies as well as firms/LLBpr opo s al i n Fi
crore T Budget Speech during the Uni
Reduction in| Further, if the rate of 29% is also mg Budget 201516 on 28 February
rate should b¢ applicable to firms and LLPs, it wou| 2015 wherein he had indicaty
made facilitate ease of doing business in g reduction in rate of corporate xti
applicable  tg form and not particularly restrict su¢ along with gradual phasing out
Firms/ Limited| facility to the small cgporates and als| deductions and exemptions.
Liability provide a level playing field among
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S ISSUE RECOMMENDATION JUSTIFICATION

NO
Partnerships | these forms of business It may be noted that the rate of t
also applicable to firms including limite

liability partnerships is 30%. Most (
the deductions and exemptions wh
phasing out has been introduced
provision of sunset clause as per
FA 2016 are applicable to bo
companies as well as firms/LLPs.
Therefore, the benefit of reduction
1% in rate of tax may be passed or
such assessees as well.

4. | Principle of| 1 ICDS should be scrapped altogeth( § Conceptually, tax should bpaid
taxing reall § In levying MAT, the notional an{ on income; logically, incom
income -l unrealised figg| should be as per the books
Levying tax on| necessitated by Ind AS first tinj accounts, especially if they &

purely notional
income due tq
ICDS deviates

from this
principle
New taxation

regime for Rea
Estate
Investment
Trust (REIT)
and
Infrastructure
Investment
Trust (INVIT):

adoption requirements should
neutralised.

audited and maintained
accordance with geradly accepted
accounting principles, except to t
extent of fair value accountin
adjustments that neither cal
income nor create losses in
recognised sense, as required ur
IFRS or Ind AS.

TICDS introduces a significant
element of complexity and, m®
importantly, it is inconsistent wit
the concept of real incom
(deferment of 1 year has be
announced).

i Insofar as Ind ASis-a-vis MAT is
concerned, a report dated 18 Ma
2016, by a Committee und
chairmanship of MP  Lohia ha
been issued, has ey
recommendations. One related
the year of transition, i.e., whe
adjustments made in retain
earnings (not being routed throu
P&L account) on first timg
adoption, are required to be adg
to book profit in the year o
transition. This seems to tg
notional profit, and needs to |
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JUSTIFICATION

addressed.
A follow-on report of Committe
dated 23 July, 2016 which alg
involves taxing notional profits. Hel
too, we recommend that su
amounts should not be included
book profit for MAT purposes in th
year of trasition, but only on
monetisation events. Levying tax
purely notional income due to ICD
deviates from th@rinciple of taxing
real income.

Business Trusts should be accore
complete pasthrough benefits; an
the tax passhrough status present
available to grandfathered venty
capital funds and venture capital s
category of Category | Alternativ
Investment Funds (AIFs) should
extended to other suiategories o
Category | and Il AlFs, and for g
streams of income (including incon
not eaned from a venture capit
undertaking).

With a view to promoting socig
economic growth, new provisior
relating to taxation of Busines
Trusts i.e. REITs and INVITs wel
inserted a couple of years ba
However, the absence of compl
passthrough benéf to Business
Trusts has prevented growth of the
Trusts even after considerable per
of time.

It is suggested that the transfer of
estate property by way of contributig
to a REIT be specifically exempt fro
capital gains tax as well.

Finance Act 2014 provided ai
exemption to  sponsors  (
contribution of shares of an SPV g
REIT. However, there is no specit
exemption from tax on contributig
of real estate by the sponsor tg
REIT.
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Deputation of
employees

Since employees deputed to thdian
company work under the control a
supervision of the Indian comparn
and hence are essentially ‘employg
of the Indian company, amounts pq
by the Indian company to the forei
company are merely 'co
reimbursements' for salaries paid
the Irdian company's behalf. Howevg
despite various rulings, the issue is g
not free from litigation.

To put an end to this litigation,
specific clarification may be insert¢
to the effect that as the employ
reports and works directly for th
Indian company, and operational
works under the ‘control ar
supervision' of the Indian comparn
payments made by the Indii
company to the foreign compat
towards reimbursement of the sals
cost would be treated as 'pu
reimbursement’ and would not
taxabk under the Act.

Increasing globalisation has result
in fast growing mobilisation o
labour across various countries.

Typically, the company deputing tf
personnel initially pays the sala
and other costs on behalf of t
company to which such personr
are deputed, which are thereaf
reimbursed by the latter company.

The issue which had cropped

before the Indian tax authorities d
to the increasing deputatig
agreements being entered ckg
border is, whether sug
reimbursements made by Indi
entity to an overseas entity towar
salary and other costs in relation
the deputed employees should
taxable in India as being payment
the nature of service fees.

Deemed
dividend T
Clarification
w.rt amountg
repaid within a
specified perioc
not to attract
deemed
taxability.

Existing provisions should be suitak
amended to provide for relaxation
deeming taxation in genuine cases
avoid hardships. The government
consider some time frame, f
instance, 2 years, within which, if tf
amount or loan advanced t
shareholder or concern in which it
substantially interested, is repaid,
shall not be t

di videnddé in the
if such advance or loan remai
outstanding at the end of, say, 2 ye
only then wouldt be chargeable to ta
as deemed dividend.

S.2(22)(e) has the effect of bringi
to tax as dividend payment of a
sumi (a) by way of advance/ loan
shareholder; or (b) on behalf

shareholder; or (c) for the individu
benefit of the shareholder. When
loan is deemed to be dividend, t
amourt when repaid and lent agai
cannot again attract the fiction a
again deemed to be dividend.

S.2(22)(e)(ii) provides an excepti(
to the above rule, when the loan |
been made in the ordinary course
a money lending business.

There are genuine casehere funds
may be required at the sharehol
level for a shorter duration, and t

CHAMBER OF INDIAN MICRO SMALL & MEDIUM ENTERPRISES

Page26

1206, New Delhi House, Barakhamba Road, Connaught Place, New Delhi



CIMSME

Chamber of
Indian Micro Small & Medium Enterprises

PRE BUDGET MEMORANDUM FOR FY 2817

amount is actually repaid within th
same year. Currently, in absence
any exception, in such cases,
creates  compulsion on  th
shareholder to borrow from outsi
saurces. Such cases are differ
from normal dividend payout cas
as, under dividend, there is

requirement to repatriate fung
unlike loans. Further, the lendir
entity also has to factor an incor
comput ed on t h¢
length rate of interest

Revenue
Equalization
Reserveg S.5

Necessary explanation should
added to s.5 that only real incor
should be charged to tax.

As per s.5, total income of a pers
in any previous year includes i
income, from whatever sour
derived, which accrueg arises, or ig
deemed to accrue or arise to h
during such year.

As per AS 19, Lease Revenue W
respect to assets given on opera
lease should be credited to the Pr.
and Loss Account on straight lir
basis over the lease term. Thus, e
though the income is no
contractually due during the ye
(since such income will become d
only in future years), the accounti
standard mandates recognition

income on straight line basis.

Amendment in
s.6(3) i Place
of Effective
Management
(POEM)

The mani ng of i ma
commerci al deci
clarified to aid understanding of bot

taxpayers and tax authority.

Due consideration should be given
the overseas entity carries on busin
operations, infrastructure, license 1
carrying on business, employee|
CEO, office space etc., to avoid a
potential litigation. In absence

guidelines, the implementation

Finance At, 2015 has brought
fundamental shift in determination
residential status of companies
introducing the concept of POE
vide amendment in s.6(3) w.e
Financial Year 20147.

With introduction of POEM in th¢
Act, overseas subsidiaries of Indi
companies will be considered
being resident in India if they satis
POEM provisions during the year
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POEM should be deferred to ne
financial year to facilitate smoot
implementation and compliance wi
POEM provisions

S.9(2)() T
Clarification
regarding
transfer of]
minority stake
within same|
group,  which
does not entai
transfer of]
controlling
stake  outsidé
the group
Indirect
Transfer of]
Assets

Explanation 6 to s.9(1)(i) shou
incorporate relaxations for transfer
minority stakes which do not result
transfer of control of underlying Indig
asset, and where the transfer of stak
within the same group, therel
permitting group rerganisation.

Finance Act 2012, amended s.9(1
retrospectively w.e.f. 1 April 1962
to insert an Explanation that seeks
clarify that thesitus of capital assets
being shares/ interests inforeign
entity, directly or indirectly deving
value substantially from the asset
located in India, shall be deemed
be in India.

Furthervideamendments by Finang
Act 2015, Explanation 6 was
inserted, which provides that if th
transferor does not hold the right
management or control ofuch
company; nor does he hold shq
capital or voting power in excess
5% of the total capital or votin
power of the foreign company, tf
deeming provision shall not apply.

Presently u/s.47, transactions
transfer of capital assets betwe
holding and subsidiary company a
not regarded as transfer, a
consequently no capital gains tax
levied.

In recent rulings, HCs have held t
s.79 will not be triggered where thg
is a change in shareholding, a
where 51% of the shares or voti
power is baeficially held by the
same group of shareholders.

In both the above scenarios, in c{
the control of the asset ultimately li
in the hands of the same controlli
group, it is not regarded as a transf

It is important to ensure uniformit
with the legslative intent behind th
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amendment, and the tax treatm
provided to domestic entities und
the existing provisions (s.47; S.7¢
which in turn will build strong
investor confidence.

A specific exemption should &
granted to HMNote holders from
applicability of indirect transfer tal
provisions on gains arising from sg
of P-Notes.

Taxability of Participatory Note
( PtNotes )i indirect transfer tay
provisions

A specific exemption for transfer (
shares of foreign company listed
overseasstock exchange should |
given.

Transfer of shares of a foreig
company listed in overseas stg
exchange is not exempt

The requirement of reporting
transactions by the Indian compa
should be dispensed with, since
Indian company may not even
aware of a change in shareholding.

Indian companies are required
furnish information or documen
under s.285A of the IT Act

10. | S. 9171 Clarity | TPermanent Establishment (P S.9 and warious treaties requir
required in PE should be clearly defined in the A deduction of tax in India where no
Definition itself to avoidunnecessary litigation| resident/ foreign companies have

A mechanism could be introduced | Pusiness connection/. PE in  Ind
ensure that all neresident assesse| 1hough various definitions of P
dealing with an Indian company g €Xist in various treaties, ambigui
statutorily required to give their P still remains, and clarity is required
status to Indian companies f

ensuring deduction of tax at corre

rates..

11. | S.10(12A) - | S.10(12A), which provides fqg In effect, the substitution of th
Proposed 40% exemption of 40% of payment froowor d s , fi a nn the rolpuke
exemption for NP S Trust t o A{by ian i ndi vidu

withdrawal
from (NPS)
Extend benefits
to withdrawals
by any person
not just
employees.

closure of account or opting out
pension scbme, should be modified {
allow such exemption to payme
from the NPS Tru
since exemption thereunder
available in respect of withdrawals
selfemployed individuals also.

bring within its fold, exemption t
seltemployed individuals as wel
who have NPS savings.
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12. | Tax exemptionn Exemption to Infrastructure Capitl S.10(23G), which was there on t
to Co./ Fund should be reinstated Statute Book till AY200&07,
Infrastructure | Withdrawal of tax exemption fg provided for exemption of intere
Capital Cos./ interest and long term capital gai and Long Term Capital Gains in t
Fund T | will result in a higher cost of lendin hands of Infrastructure @aal Cos./
10(23G) to the Infrastructure Capital Compar Fund  derived from lending
Fund, which would ultimately increag investment made in approve
overall cost of infrastructure proje¢ eligible infrastructure  projects
making them uwiable. development of SEZs, Housir
Further, Long Term Capital Gaif Projects, etc. This provision w
should also be tax exempt. Maj deletedvide Finance Act, 2006 o
infrastructure projects are executed| the 10gic that interest rates h
Special Purpose Vehicles (SP| reduced atthat time.

floated in accordance witl Considering that now, interest rat
Government  requirements  whi have peaked, the earlier logic f
awarding the contracts. Transfer of { withdrawal of this proposal ceases
SPV shares wdd not qualify for tax exist. There is an urgent need

exemption u/s.10(38) as the SP| infrastructure projects to redu
would not be listed on Stoq interest burden so as to attract m
Exchanges. investments in this sector.

Also, infrastructure development h
been identified by the Gowvt. as o
of the thrust area and a lot
initiatives have been taken in th
area.

Restoration of the tax exemption
therefore required.

13. | Exemption u/g The government should suitalj Foreign Currency Exchangeal
10(38) to covel extend the existing exemption | Bonds (FCEB) Schemeffers an
the transfer of 10(38) so as to ensungari materia| opportunity for Indian promoters 1{

shares by taxation basis. raise money overseas to fund th
Issuing Further, the Ministry of Finance cq new projects, by leveraging a part
Company also recommend/ suggest to 1 their shareholding in listed groy

(parent entity) Ministry of Corporate Affairs tq entities, and thus unlock value
under FCEB suitably devise a mechanism, g group companies. Any Indig
scheme hence permit such transfer of shacompany (61 ssui
via recognised stock exchanges. with prior RBI approval and subje
to ECB quidelines, issue FCEF
convertible into shares held by it
another listed company having t
same promoter group.
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The Income Tax Act currentl
provides, from

perspective, that exchange of FC
into shares of listed entity shall n
give rise to any capital gains tg
Likewise, transfer of FCEB outsig
India by a norresident investor
another nosresident investor sha
not give rise to capital gains liable
tax in India.

These provisions do netddress thg
situation of taxability at the time (¢
transfer of listed company shares
the parent entity, which otherwis
upon transfer on recognised stg
exchange to any person f
consideration, would have be
exempt u/s 10(38).

Unless tax treatménapplicable on
conversion of bonds into shares
brought on par with the tax treatme
applicable to sale of such listg
shares in the ordinary course, 1
option of raising forex borrowin
cheaply would not be meaningful
Indian companies.

14.

S.14A,Rule 8D
to not be madk
applicable to

S.14A should not be made applica
to dividend income since it has alred
suffered an economic tax in the fo

The amendment recommended is
grounds of economic rationale,
simplify section 14A, and also {

dividend of dividend distribution tax. reduce litigation on account
income as it ha interpretative differences betwe
already  beer assessees and the Department.
subjected tc
dividend
distribution tax
i n com
hands.

15. | Disallowance | (i) Sec. 14A, requiring the AO t Currently, s.14A of the Act r.w. Rul
u/s.14A  r.w.| mandatorily determine th 8D of the Rules lead t@ad hoc
Rule 8D disallowable expenditure by applyir disallowance of expenses alleged

Rule 8D of | T Rules should K

have been incurred by an asses

removed, since the dividend |for earning any income ng
received after suffering divider| includible in  total income
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distribution tax (as also suggested
the Justice R.V. Easw& o mmi t
Report)

(i) No disallowance u/s.14A/ R.8
should be made if the assessee hag
earned any exempt income;

(i) It should be clarified that n
disallowance u/s.14A/ R.8D should
made I f the asse
to earn dividend immme but to make
investment in subsidiaries, or
strategic investment for acquirir
controlling interest in any companie
or for complying with any statutor
requirement and/ or in respect
investments held as stotktrade;

(iv) The Circular No. 5/204 dated
11th February, 2014 issued by CBI
should immediately be withdrawn.
(v) Without prejudice to above, th
guantum of disallowance under s
14A read with Rule 8D should n
exceed the quantum of exem
dividend income claimed by &
assessee.

irrespective of actual expenditu
incurred. Expenses are medically
disallowance by AOs by applyin
Rule 8D without establishing nex
of such expenses alleged to hg
been incurred by the assessee V
the exempted income. In some cas
disallowances are being made e
where the assessee has earneg
income. Q@cular No. 5/2014 date
11th February, 2014 issued

CBDT clarifyin
disallowances as per Rule §
prescribed u/s.14A should be m3
even if the taxpayer has not earr
any exempt i nc
complicated the matter. Th
clarification is against  wel
established canons of taxation that
tax should be levied on notion
income and/ or expenditur
Considering that CBDT Circulars &
binding on AOs, the mechanic
disallowance mandated under R
8D is causing tremendous hardsh
They hae already led to judicig
controversies across the count
Most recent judicial pronouncemer
are in favour of assessees. T
Supreme Court, in CIT v. Walfo
Share & Stock Brokers (P) Lt
[(2010) 326 ITR 1 (SC)] has settl
the principle that to attch
disallowance u/s 14A, there has to
a proximate cause for disallowan
which is the relationship ¢
expenditure incurred with earning
tax exempt income. If such

relationship does not exist, or there
neither exempt income nor a
expenditurein relation thereto, ther
cannot be any disallowance

expenditure u/s. 14A read with Ry
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8D, is being upheld by varioy
Judicial  Authorities across th
country. Circular No. 13 dt. 209
2015 issued by CBEC has clarifi
that a law declared by the S@sha
binding effect in terms of Article 14
of the Constitution of India, and ar
Board Circular contrary to an S
judgment becomesnon est and
should not be followed b
Departmental Officers. Rule 8D

well as CBDT Circular No. 5/201
dated 11th February2014, which
have a binding effect on AOs acrg
the country is against the S
judgment in the aforenentioned
Walfort case and is leading to lar
number of disputes pending pa
India before appellate authorities.

16.

Infrastructure
Capital
Companies
shoud be
exempted from
disallowance
u/s.14A

Interest expenditure on investments
Holding Co in group companie

subsidiaries through which it execut

projects should be excluded wh
computing disallowance u/s.14A.

As per NHAI guidelines, projeg
development has to be undertaken
separate SPVs incorporated for e
project. Investments in these SP
are made by promoter compani
combining own as well as borrowg
funds.
The Department is disallowin
interest ependiture incurred b
holding company/ developer ¢
investments in SPVs, arguing th
investment in equity shares h
potenti al to ea
income, and is disallowing a
expenditure related to investmel
which have potential to decla
dividends. This creates serig
hardship for promoter companies,
it results in denial of deduction f
genuine interest expenditure thou
investments in SPVs are of lor
gestation period and are not hg
with intent of earning dividen
income. In fact, mst infrastructure
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projects do not declare dividend f
most part of the concession.

17. | S.28(iv) T | The scope of s.28(iv) should | S.28(iv) seeks to tax certain incom
Income clarified so as to particularly exclu¢ underthebad O Pr of it
chargeable receipts of capital nature (arising Busi ness or Pr
under of transfer of capital assets), sincesonl y refers to
and Gains 0] is the applicable charging sectonichar ged wunder t
Business ol such cases. gains of Dbusine
Profess therefore, when a particuli

advantage, perquisite or receipt is
in the nature oincome, there cannc
be any occasion to bring the same
tax u/s.28(iv).

It is settled law that a capital recei
in principle, is outside the scope
income chargeable to tax.

It has been seen that the Revenu
widely interpreting this s.to charge
tax even receipts of purely capi
nature, which do not arise in tl
cour se of t he
business dealings.

18. | Depreciation | Depreciation rate on General Plant
rates- S. 32 Machinery is at present 15%. This rx

is too low.Depreciation rate should [
fixed at 25%. Further, depreciation
plant & machinery costing less th
Rs.25000/ should be allowed &
100%.

19. | S. 32AC 1 |1 Benefit of investmengtllowance tg { Presently, investment allowance
extend be extended to service companieg available only to manufacturing
investment well as infrastructure compani¢ companies and not to servi
allowance with a threshold for amount ¢ companies and infrastructu
benefit to| investment. companies.

Service - and |t exemptions and profit linke( The Finance Minister, in his 2015
infrastructure | geductions such as 8G are phase( Budget Speech, had mentioned t
companies out, then allowance brought in f{the Govenment would remove
WB, Bihar and AP ought tobe|several tax exemptions ai

extended to other Eastern Indian stg incentives for corporate taxpaye

and also reduce corporate tax r
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from 30% to 25% over 4 years. Lé
year, however, the Governme
introduced  special  investme
allowance only for West Bengg
Bihar and Adhra Pradesh.

20. | Exemption in| It is suggested that in order to settle | Section 32AC was introduced by t
case of sale g controversy and avoid unnecess| Finance Act, 2013 with effect frof
Carbon Creditq litigation on the issue, the sa 1st April 2014. It provides fo
T S. 35 and S amendment be made effective from | deduction of 15% of the cost of pla
10 April 2014 i.e. from thedate when and machinery acquired ai

section 32AC became effective. installed. There has been

controversy as to vdther, in order t¢
be entitled to this deductio
acquisition and installation of th
new plant and machinery should
in the same previous year. T
amendment by the FA 201
effectively provides that where th
acquisition and installation of th
plant aml machinery is not in th
same year, the deduction under t
section shall be allowed in the yg
of installation.

21. | Section 35 i | Scientific research is the lifeline ( In respect of a) contribution to &
Weighted business in all countries of the wor| approved scientific resear
Deduction for| Indian residents are paying huge sy association, approved universi
contribution to| by way of technical services, fees| college or other institution, &
Scientific foreign technicians to upgrade th( contribution to an approved scientil
Research an{ products and give the customers w| research company, c) contribution
expenditure or| latest technology gives globally. Lik an approved research association
scientific make in India, ease of doing busin¢ university or college or othe
research to b(and encouragement to start | institution to be used for research
phased outi |initiatives of the governmen| social science or statistical resear
Weightel innovation & scientific researc| d) any sum paid to a Nation
deduction initiative shailld be given equg Laboratory or a University or a
should continug weightage. Indian Institite of Technology or
for  providing| |t In-house research is continuou! SPecified person for the purpose
impetus 10 encouraged, outgo on account of F @Pproved scientific resear
scientific will reduce and this will helf Programme, e) expenditure incurr
research  an( indigenous  businesses to  grg by a company, engaged in t

development in

Withdrawal of weighted deduction

business of Bigechnology or in the
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India

respect of scientific  resear
expenditure will be a teograde step
Therefore, it is suggested th
weighted deductions allowed

present to various modes of Scient
Research expenditure to be continue

Alternatively, benefits in the form ¢
research tax credits which can be u
to offset future tax &bility (similar to
those given in developed economi
could also be introduced.

business of manufacture
production of any article or things ¢
in-house research and developm
facility as specified in the aboy
section, weighted deduction rangi
from 125% to 200% is allowed.

As per FA 2016, in cases where {
weighted deduction is currently mg
than 150%, the same is reduced
150% with effect from P.Y.20118
and 100% with effect fron
P.Y.202021.

Further, in cases where the weigh
deduction is less than 150%, it is
be reduced to 100% from P.Y.201
18.

22.

Section 35AC
Deduction in
respect of
Expenditure or]
Eligible
Projects to be
withdrawni

Deduction

should continue
to provide
impetus to rura
sector and
weaker section|
of the economy

The expenditure incurred on gible
projects or schemes are for f{
development of the backward a
weaker sections thereby focusing
development of rural areas.

Further, all the projects are approv
by the National Committee which
set up by the Central Government
ensure thathe funds are utilized fg
the said purpose.

Therefore, this deduction which
serving a useful purpose for which
was enacted so well, should
continued to be allowed atleast for
more years.

As an alternative, CSR spending m
be considered as dedible business
expenditure, in keeping with the fg
that it is a charge on the profits of t
corporate.

In any case, the disqualification f
CSR contributions in Notificatio
approving s.35AC projects should

immediately withdrawn and it shou

Any expenditure incurred on ar
project or scheme for promoting t
social and economic welfare of t
society or for the upliftmenof the
public, is allowed 100% deductig
on such expenditure. Rule 11K of t
Incometax Rules, 1962 provides ti
list of projects which are eligible fg
deduction under section 35AC of t
Act.

The projects as mentioned in Ry
11K are for the developmewf the
economically and socially weak
sections of the society. E
construction of  school fo
economically weaker sections
society, conservation of natur
resources; etc.

As per FA 2016, no deduction sh
be available for any expenditu
incurred on certain eligible socig
development project or scheme frg
AY 201819 and onwards. (i.
expenditure on or after 1 April 2017

Recently, the Government al
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be clarified that CSR contributions 1
s.35AC approved projects a
allowable as deduction u/s. 35AC.

issued a Press Release that
approvals u/s. 35AC shall be grant
beyond 31 March 2017.

Corpostes contribute huge sums 1
this cause under their responsibil
towards the society and ti
environment as also to fulf
conditions relating to CSR fundin
The whole initiative for the rurg
development and the upliftment

the poor may take a badd, if no
deduction is allowable in computin
the income.

Further, it is also seen that wh
notifying projects u/s. 35AC, rece
Notification No. 3/2016 dated 1
March 2016 carries an exclusion tf
contributions received pursuant

CSR obligation shhinot be eligible
for s.35AC deduction. This |
contrary to provisions of s.35AC a
Rule 11K which do not contain af

such restriction. As per CBD
Circular No. 1/2015 dated 2
January 2015 explaining th

amendments by Finance (No. 2) A
2014, CSR experdre falling ul/s.
30 to 36 which comply with
conditions therein shall be allowed
deduction. Hence the exclusi
provided in Notification conflicts
with  CBDT Circular and create
ambiguity and uncertainty fq
taxpayers.

23.

S.35D -
Amortisation of
certain
preliminary
expenses

There is no plausible reason for 1
allowing these expenses as deduc
either as revenue or on a deferred b
in 5 equal instalments. Therefo
s.35D should be suitably amended
include all expenses incurred

companies post incorporation, bul

S.35D provides deduction to Indig
companies for certain expendity
incurred before the commencem:
of business or after th
commencement, in connection wi
extension of the undertaking or
connection with setting up a ne€
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during the course of setting up
business, as eligible for deduction.

unit. The benefit of deduction und
S.35D is limited to the expenditure
the nature of legal charges 4
registration fees etc. incurred f
incorporating the Company.

Further, deduction of  this
expenditure is restricted to 5%
cost of project or capital employe
at companydés opt

However, legitimate expenditu
incurred postincorporation for, ang
until, setting up of business, whig
are neither covered within s.35D n
can be capalised to actual cost (
fixed assets, gets permanen
disallowed wunder any of th
provisions of the Act, though the
are incurred for setting up th
business and become sunk c
Some of this expenditure could
office/ sales employees' salary, ay
fees, ROC filing fees, advertisemg
and business promotion expendit
incurred prior to setting up ¢
business, etc.

This is more in case of compani
having longer gestation period fi
setting up their business, such
manufacturing entities, insuran
business requiring multiple license
et c. This affec
flow and spending capacity.

24,

Deduction for
expenditure u/s
35E on
prospecting,

etc., for certair
minerals

The present section requires mg
change, so that revenue expenditigr
allowed in full in year of incurring th
expenditure, and the capit
expenditure is allowed within
specified period of, say, 5 years.

As per existing  provisiong
expenditure incurred for prospecti
or development of minerals

allowed over 10 yearsommencing
from the year in which commerci
production of the minerg
commences. Expenditure incurr
does not include capital expendity
on which depreciation is eligibl
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u/s.32 of the Act, as well as cost
acquisition of site etc., containing t
mineral deposit.

Thus, the existing provisions, inste
of promoting development ¢
mineral industry, is in fact workin
towards negating development
minerals, as it restricts even rever
expenditure incurred, to be eligib
for deduction over a periodf d.0
years. In a country like India, whig
has huge mineral resources that
be exploited for the benefit of th
economy as a whole, maj
expenditure is  required  fg
prospecting and developing vario
mineral resources. Since prospect
of minerals iwvolves  huge
expenditure, both in terms of reven
and capital, 100% of reveny
expenditure should be allowed, alo
with a fair amount of capitg
expenditure, so that those who ¢
willing to take the risk of prospectin
minerals are adequately rewarded.

25. | Deduction in| It is suggested thét U/ s.36(1) (viii)
respect ol (i) the definitilare alowed deduction for creati
iSpeciapysinesso given |and mai ntenanc
Res er v el 3g1)wvii) should be amended (R€serveo o f a

ws.36(L)(Vii): |j ncl ude FfAdevel ojpexceeding 20% of profit derived
clinics/ diagnosticc e n't r e s o | €ligible  business, ieding the
definition of fel|business of providing loAgrm

. . .|finance for development ¢
(i) the defini infrastructure facility in India, fo

financeo b n E x which the repayment period shoul
s.36(1)(vii) should be suitabl epayment p

. not be less than 5 years (Explanat
amended t o i ncl (h) to 5.36(1)(viii))
equi pment o, and ' '

minimum period for loan repaymer| ASS€ssees in leasing business
or lease period (in case of renting| Provide various equipment for

equipment) from 5 yearsto 3years.|d € v €l op ment o f
facilitieso. Re
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such assessees is pari materia
with interest earned on providin
long term finance for development
Ainfrastructure

Also, long term finance (both log
andleasing of equipment) for varioy
types of medical equipment used
hospitals/ clinics/ diagnostic centr
etc. are important, keeping in mi
6health for al
Government.

Accordingly, the interest/ rent;
income earned out of such busss
activities should also be ma
eligible for deduction u/s.36(1)(viii
of the Act.

Period of loan of at least 5 years &
is too long a period.

26. | Allowability of | It is suggested that37 be amended i Under the Companies Act, 20!

Corporate withdrawi ng @ EXx p|certain companies are mandated
Social company can claim deduction of | spend a céain percentage of the
Responsibility | CSR expenses ad being incur| profit on  Corporate  Socig
(CSR) wholly and exclusively for the purpos Responsibility (CSR) activities.

expenses al of its business. Explanation 2 to s.37 provides th
deductioni S. any expenditure incurred by g
37 assessee on CSR activities referre

in s.135 of the Companies Act, 20
would not be deemed to be
expenditure incurred by compani
for the purpose of their Business
Profession.

In the Explanatory Memorandu
explaining provisions contained
the Finance Bill, 2014, it is explaing
that the Bill s
Measures to Promote Soeli
economic Gr owt h
objective of CSR Expenditure is
share the burden of the Governm
in providing Social Services b
Companies having net wort
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turnover/ profi

Considering that CSR expenses
statutorily required @ be incurreg
they should be allowe
unconditionally as  expenditu
incurred wholly and exclusively fg
t he companyos |
other statutory payments.

27.

Disallowance
u/s. 40(a)(ia)

Suitable amendment should be ma
in s.40(a)(ia to restrict disallowanc
of expenditure in cases where no T
assessment has been initiated,
proceeding having been initiated, t
assessee is not treated as an asse
in-default u/Ch. VIIB.

Order u/s.201 holding an assesse¢
be an énaskcauslsta

made a condition precedent bef
invoking  penal  provisions @
disallowing expenditure u/s.40(a)(ia)

S.40(a)(ia of the Act provides fo
disallowance of any sum payable t
resident on which tax is deductible
source under Chapter VIIB and sa
has not been deducted.

The provisions of s.40(a)(ia) are
the nature of penal provision
triggering harsh consequen of
disallowance of expenditure.

The Assessing Officer during th
course of assessment proceeding
disallowing the expenditure und
s.40(a)(ia) even in cases where

proceeding under S.201(1) has

been initiated or proceeding havi
been initiagd but the assessee is

treated as an assessee in def
under Chapter VIIB.

28.

Disallowance
under s.40(a)(i)

It is recommended thatsimilar
amendment should also be brought
S.40(a)(i) for payments to ne
residents so as to bring parity.

Finance Act 2015 had brought a
amendment in S.40(a)(ia) where
case TDS is not deducted
expenditure, such expenditure
disallowed to an extent of 30% wh
computing taxable income for th
year. This amendment was
beneficial amendment as it redug
the disllowance from 100% to 309
The provision is however applicaly
only to a situation where th
payment is made to resident asses
and has not been extended
payment made to nemesident.
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29.

Depreciation
on assets
acquired in
satisfaction of
debtsi S.43

A suitable Explanation should |
inserted in the definition of the terr
fact ual costo in

In many cases, assessees engags
financing assets acquire such as
which were used by the borrower f{
his business or profession. Aft
acquisition of such assets, the finar
companies lease these out to ano
person under an operating lea
Acquisition of assets in satisfacti
of debt often exceeds WDV of tf
assets on date of acquisition. T
existing definii
s.43 (1) does not allow financir
companies to claim depreciation
the price/ cost at which the assets
acquired from the borrowe
Considering that an asset financ
company is acquiring the deprecia
asset from the borrower for
particular priceand using it for its
business by leasing it out, it shot
be all owed depr
costo at which
borrower.

30.

Exchange
differences or
money

borrowed in
foreign

currency  for
acquisition  of
assets  within
Indiai S. 43A

S.43A should be extended to allow f
adjustment due to foreign exchan
fluctuati ons i n
where asset is acquired in India frg
foreign currency. This will not onl
bring parity between assets acqui
from outside India and assets acqui
within India but will also be in syn
with AMake in 1In

Alternatively, s.43(1) should b
amended to specifically provide fi
adjustment in fAa
of exchange difference on log
obtained from outside India, b
utilised to acquie assets in India.

S.43A allows an assessee to m
adjustments in
asset after acquisition of assets fr
a country outside India on account
of exchange rate fluctuation arisi
either on liability payable towarg
such foreign assetran account o
money repayable in foreign curren
utilised for acquiring such foreig
asset . The ad]j
becomes the base for -claimi
depreciation.

S.43(1) allows adjustment in acty
cost with respect to exchan
differences on account of loan tak
from outside India but utilised fqg
acquisition of assets in India.

However, the section does n
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specifically  provide for suc
adjustment where the &s is
acquired in India out of fund
borrowed in foreign currency.

31. | Foreign To simplify the process, there is | Foreign currency loan liability fo
Currency urgent need to restore the ear| import of plant ad machinery are
Liability 17 S.| provision of Sec. 43A. required to be rstated at the foreig
43A exchange rate prevalent at the eng

the relevant previous vyear, a
adjusted against the cost of asset
per the ICAI Accounting Standard
This was also in accordance w
s.43 A. However, as pa@amendmen
in Finance Act, 2002, such foreig
exchange fluctuations are allowed
be adjusted only when payment
made. This has brought abg
unnecessary deviation between

financial accounts and income t
records, necessitating separate

complex compiling of information
and documentation. Also, this h
resulted in moving away fror
mercantile  system to  cas
accounting, which is both illogicg
and unnecessary.

32. | Disallowance | U/s.43B of the Income Tax dj

of  Provision| statutory payment like tax, duty, ce
For Leave| interest payment to banks, etc.,
Encashment | disallowed if these expenses are
under s.43B actually paid. Since leave encashm
is not a statutory due, provision on t
account should not be disallow
u/s.43B.
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33. | Section 44AB- | Clause (a) of s.44AB should K This amendment is suggested
Clarification appropriately modified to increase t| avoid any ambiguity in interpretin
for assesseg threshold limit specified thereund| the true intent of the law regardir
with gross| from Rs.1 crore to Rs.2ares. maintenance of books of account &
receipts their audit, where total turnove
exceeding Rs.] gross receipts is between Rs. 1 cr
crore regarding and Rs. 2 crore. Further, tlearrent
maintenance o limit took effect from 1 April 2013
account books. Factoring the impact of CPI inflatig

for the past four years and the n
two years, the increase sought is fq

34. | Section 44AD| 1 This provision should be deleted | Pr esent | y, part
i par t| S40(b) doesot mandate allowang interest is allowed as deductio
salary and ©Of expenditure, but only restric| [subject to limits u/s.40(b)] fron
interest deduction amounts. presumptive  profits  determine

S.36 should eb amended to specifici @8% of the turnover
provide t hat p g This rationale to delete this provisi
interest is deductible, to avomay be mi sconst
unintended consequences. salary and interest may not
allowed as deduction even ung
normal provsions of the Act.

35. | Restructuringi |TThe definition |Conceptualy, any form of ent
changes neede Pe made less restrictive, a| restruguring with virtually the sam
to facilitate| Oundertaki ngd s|economic interest needs to be-t
Ease of Doind held in a subsidiary (becauseist| neutral. This concept exists in t
Business | simply a way of holding a business| context of amalgamation, demerg
without loss tol Conversion of company into LL| conversion of firm into company, b
Revenuei S.|should be taneutral if conditiong there are still several changes wh
47 (primarily commonality of economil need to be made to facilitate Ease

interest) as already exist in other for| Doing Business without loss to th
of restructuring are prevalent. Revenue.

36. | Business Capital gains tax payment should | In numerous M&A deals, a part
reorganisation/| triggered as and when consideratiol the consideration is deferred, a
M&A: Other | received by sellers, and not on datg may be contingent on future factg
issues transfer itself. such as the future revenues of

target company. The deferrg
amount (in part or full) may in realit
never be received by the seller,
milestones are not met. There is
provision inthe Act for the taxpaye
to claim back excess capital gains
paid upfront on the higher amount.
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Amalgamations where th
amalgamated foreign company is
parent/ holding company of th
amalgamating company, should
specifically  brought  within  th¢
purview by s.47(via) of the IT Act.

While the Act provides an exemptic
in s.47 (subject to certain conditior
from capital gains on amalgamation
two foreign companies which ho
shares in an Indian company, simi
exemption is not provided for cas
where amalgamation/ merger tak
place between overseas subsidiarie
Indian companies. Clarification in th
regard should be provided.

Under s.47(via), a transfer of sha
of Indian company in the course
amalgamation of amalgamatir
foreign companyo an amalgamate
foreign company is exempt fro
capital gains in  hands ¢
amalgamating foreign compan
subject to the following 2 conditions

1 At least 25% of shareholders
amalgamating foreign compatr
continue to be shareholdg
amalgamated foreign ngany; and

1 Such transfer in the course
amalgamation is exempt from capi
gains tax as per the local tax laws
amalgamating foreign company.

In a case where the amalgama
foreign company is the pare
company of the amalgamatir
foreign company, # first condition
of s.47(via) cannot be complied wit

as 25% of the shareholders
amalgamating foreign compalr
(being amalgamated foreig
company) will  not becom

shareholders of amalgamated fore
company, since the amalgama
foreign company canndiecome it
own shareholder.

37.

Joint
Development
Agreements
(AJDAsO

A clarification should be provided th
in case of JDAs, gains from transfer
land would be taxed in the year
receipt of consideration; merely givir
up possession of land to tbeveloper
should not const
the purposes of the IT Act.

In case of JDAs, capital gains tax
levied when the landowner gives

possession of land to the develope
though the consideration for trans
may be received at a later ggaof
the project, or on upon fing
completion.
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38. | Characterisatio| { Transfer of control and managem¢ To ensure a consistent view
of income from] has no direct bearing g assessments pertaining to inco
transfer ol characterisation of income from| from transferof unlisted shares, th
unlisted shares| transfer of the shares. It is necess CBDT has clarified that incom

to address this anomaly by providi| arising from transfer of unliste
that even in cases where transfer shares would be considered un
shares results in transfer of cont ‘Capital Gains', irrespective
and management of underlyil holding period.
business, gains should be assey However, it is also provided that th
under o6Capital principle would not necessarily app

TAl s o, the def i n|in situations where transfer (
specifically includes manageme unlisted shares is made along w
and control rightsqua an Indian| control and management of t
company. The purpose of this car\ underlying business. In such cas
out is therefore unclear, as no reaj the AO would take an approprig
is given for the exclusion, and coy view.
lead to unnecessary litigation.

1 The arrent Circular deals only wit
sale of unlisted shares. It should
extended to all unlisted securitie
including debentures/ bonds
public  and private  limiteg
companies.

Similar to earlier Circular dated 2

February 2016, which was issued

the conext of listed securities, g

option should be provided to assess

to treat income as business inco

where shares of unlisted companies

consistently held as stook-trade.

39. | Section 9 The condition of asset base bej Clarifications are required in respe
47 (xiiib) T | less than Rs. 5 crores should | of additional condition.

Conversion of
company to
LLP

rationalised.

i Clarify that provision may appl
prospectively to conversig
proposals initiated on or after 1 Ap
2016.

Al so, scope of 0O
appearing in the books oftec o u

should be clarified.
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40. | S.56(2)(viia) T | Existing provisions of s.56(2)(viig S.56(2)(viia) provides that if a
Taxation of| should be amended to exempt sh assessee, being a closely h
share transfer| transfers within same group, i.g company, receives shares of anot
within  closely| entities which are ultimately held K closely held company withoy
held companieg the same company, as no real incq consideration, or for a considerati
accrues to the transferor by transact lower than its FMV (calculated i
with group companies, since tl accordance with method prescril
ultimate parent or holding company| u/Rule 11UA),then such differenc
the same for both, the transferor & should be considered as taxa
the trangeree. i ncome wunder A
Sourceso. Excepi
for amalgamations and demergers

After introduction of this section, th
normal  structural realignmel
between two sister concernshieh
are ultimately controlled by the san
entity also attracts deemed taxati
and thus has led to the hardshipg
genuine cases.

Since the Act,vide other sections
provided relief, ie., s47 17
transactions between Holding a
Subsidiary cos and s.19benefit of
losses to be provided till the tin
ultimate or beneficially, the contr
lies with the same entity or persg
similar relaxations on transfer with
the same group entity should
provided u/s.56(2)(viia).

41. | Transactions | Since s.56(2)(viia) of the IT Act is g S.56(2)(viia) is applicable to recei

without antrabuse provision intending to cu| of shares without consideration
consideratn | tax avoidance, it should be applical with inadequate consideration. S,
or for| to transactions liable to tax and n of exempts certain transactions frg
inadequate otherwise. Thus, this sectiahould be capital gains tax.
considerationi | applicable to receipt of shares 1 fowever, proviso to s.56(2) (vii:
s.47/ s.56(2) o] covered u/s.47. excludes only some of sucl
the IT Act Further, it should be clarified that tf exempted transactions from
following transactions would b applicability. Consequently, thos
excluded from its ambit: transactions which may otherwise
olssue of Shares inclusive of: exempt u/s.47 are still liable to t

under s.56(2)(viia).
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ARight issue;

APreferential allotments;
AConversion of financial ingtition;
ABonus shares;

ASplit/ Subdivision/ Consolidation ¢
Shares;

AReceipt under stock lendir
scheme;

AReceipt by Trustee company;
ABuyback of shares;

ABy offshore investors wher
purchase price is determined
Indian laws (such as FEM
guidelines, etc.);

Genuine business/ commerc
transactions.

42. | S.56(2)(vi)(b)(i | Delete s.56(2)(vii)(b)(ii). According to existing provisions
i) to be deleted where any property is received fol
consideration that is less than {
stamp duty value of the property
more than Rs.50,000, the stamp d
value as exceeds such considerat
will be taxed in the hands ¢
individuals/ HUFs asncome from
other sources.

This presumes that the buyer wol
have paid a consideration higher t
the stated consideration. Th
presumption deserves to be delete

Stamp duty values are invariak
lower than the mkt value. It is &
antravoidance measun® take carg
of payment in black. There is
provision for a referral to a Valuatig
Officer where the taxpayer disput
the stamp duty value.
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43. | S.68 T | The governmerghould suitably clarify S.68 provides that if any sum
Clarification and restrict scope and depth |[f ound credited
w.r.t  scrutiny| examination/ scrutiny to be exercis| books, andhe assessee fails to off
examination of by the AO w.r.t financial affairs @ an explanation about the nature &
funds infuseg nonresident investors. Moreover, t| source of money, or if th
by nori | government may also clarify that-i| explanation offered is foun
residents depth examination of financial affai| unsatisfactory, then such income ¢
relating tosource of funds of a nor| be taxed as unexplained income
resident investor by the AO should [t he assesseeds |
allowed only with preapproval of CIT/| j,,dicial pronouncements,  whi
Pr. CIT on the basis of tangib recognisingthe pernicious practic
material/ evidence brought on recq o conversion of unaccounted mon
by AO. masquerading as investment in sh
capital of a company needs to
prevented, have advised a balanct
be maintained regarding onus
proof on the company.

Therefore vide Finance Act 2012
s.@8 was amended to provide that {
nature and source of any s
credited, as share capital, sh
premium etc., in the books of
closely held company shall be treai
as explained only if the source
funds is also explained by tf
assesseeompany in thehands of
resident shareholder But AOs have
been using the amended provisic
against noiresident investors (¢
International Repute also.

Despite providing sufficient evidenc
as to the identity  an
creditworthiness of noresident]
investors, AOOb s
reasonable basis, and after hay
necessary information as to ident
and creditworthiness of the no
resident investor, toxamine ever
source of source of funds of su
nonresident investors. Neresident
investors are compelled to subr
even such i nfo
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during scrutiny assessme
proceedings of Investee Compani
over which AO has no jurisdictior
or is totaly irrelevant from the
assessment perspective.

44,

Carry forward
of business
losses or]
merger unde|
S.72A of the
Act

The definition
Undertakingd sho
away with, so all mergers are eligik
for carry forward of losses; or else,
should be widened to includg
infrastructure/capital intensive servic
sectors such as Telecom Infrastruct
Service Provider (TISP) and Dirett-
Home (DTH) operators.

Further, ecommerce sector shou
also be included in this provision
such businesses requ
acquisition/consolidation for growt
and expansion/diversification

This section should be not reisted to
only specific types of companies;
should be amended to allow benefitg
all companies, irrespective of their li
of business. Further, the section sha
be amended to replace stringe
conditions with liberal ones, such
reducing period oholding assets an
carrying on of business from 5 years
3 years.

Carry forward of business losses
merger is limited to companie
owni ng 0l ndustr
The definition of  Industria
Undertaking is extremely narrow at
restricted. Several estors are
impacted, as their ability to car
forward losses is significantl
compromised.

Reasons as listed for amendmen
section 79 for €ommerce
companies;

45.

Carry forward
of losses u/s.7!
in case of
change in
shareholding

In such cases of business -
organisation, s.79 should not be mg
applicable, as effectively, there is
change in shareholding as envisa
by the section. There are conflicti
decisions of the judiciary, som
holding that the immediate change
shardéolding should be tested, a
others holding that the ultimate chan
in shareholding should be tested,

invoke rigors of s.79. Necessg

In the event of a business -1
organisation by which a holdin
company transfers shares of its 10
subsidiary to another subsidiary, {
first subsidiary will not be in i
position to carry forward and seff
its losses (if any) as there is a 10
change in its shareholding. Howev
the holding company continues
hold 100% of the shares of t
second subsidiary, which in tu
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explanation should be inserted in s| holds 100% of the shares of the fi
to settle the controversy and bri| subsidiary.

certainty. Likewise, there are many instandg
where shareholding of ultima
foreign  holding company i
transferred to rother foreign
company, but the foreign subsidig
continues to hold shares of its 10(
Indian subsidiary. In such a situatig
the subsidiary will not be in
position to sebff its losses (if any)
as there is a 100% transfer of voti
rights which werebeneficially held
by the first mentioned holding
company, though the intermedig
subsidiary company continues
hold 100% of shares of the seca
subsidiary.

To provide certainty, s.79 may I n determining
suitably amended to explicity sta s har ehol di ng 6 -tier
that its provisionsare not attracted | holding structure, where the pare
the beneficial shareholding of ttcompany ( 6Hol d

company remains intact. a subsidiary (n
turn wholly owns another stegiown
subsidiary ( 6SU
interpretational issue arises in case
sale of equity shares of Sub Co. 1
Hold Co. to its another wholl
owned subsidiar
Co. 306), i n exc
limit; or in case SulCo. 1 merges
with Hold Co.. The issue is wheth
s.79 will still be triggered if there |
change in the immedial
shareholding of Sub Co. 2 beyo
the threshold limit of 51%, eve
where the beneficial shareholding
the Hold Co. in Sub Co. 2, remai
intact. The Karnataka HC h:
recently held that s.79 will not
triggered if the beneficig
shareholding of 51% or more of t
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company remains intact, whig
means that as long as Hold ¢
continues to beneficially hol
shareholding of 51% or above, S
Co. 2will not be hit by s.79.

S.79 be suitably amended to exer Another issue may arise in case
cases of such amalgamation | amalgamation or demerger of
demerger. company when shares are issueq
shareholders q
amalgamating/demerged company
the course of amalgamatiq
/demerger. As a result of the issue
shares, the shareholding of t
original shareholders/ promoters
the amalgamated company/ result
company may be diluted to und
51% so as to potentially attract s.]
This may well have éen an
unintended  consequence  Sir
amalgamation/ demerger has bg
made tax neutral under the IT A
subject to certain conditions.

S.79 be suitably amended to exer| Proviso to section 79 provide
cases of change in sharehold| exemption to Indian Companig
pursuant to amalgamation of tW whose shareholding is chang
Indian Companghareholders pursuant to amalgamation

demerger of a foreign compa
subject to condition that 51%
shareholders of the amalgamating
demerged foreign compampntinue
to be the shareholders of t
amalgamating or resulting foreig
company;

Such exemption should be allow
to Indian Companies also on acco
of change in shareholding pursug
to Indian amalgamation/demerger;
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S.79 be suitably amended toeygt|I ndi a i s the wg
cases of transfer of shares | Internet market in terms of numbe
compani es engmme and is adding 100 million users
activities; average every year.

Internet is a huge enablercreating
thousands of digital business
enterprises catalysing developm
of new products and business id¢
and at the same time digitizin
traditional offline businesses whig
i's also one of
Indiad initiati
Typically, such businesses ne
significant investment for growt
and market penetration and f{
industry is the highest FDI seeker
the last year. While growth sto
continues, these businesses usu
take longer to break even because
significant nvestment in initial yea
for creating an enabling ecosyste
In addition to various structural af
regulatory challenges faced by you
businesses, the rigours of section
of the Act are adding to the woes
the ecommerce sector as a large f
of investors are financial investo
and do not stay invested resulting
withdrawal of losses.

Further, the preservation of losses
set off and carry forward period
eight years under the current [g
may also prove to be insufficient f
the utilisationof entire losses.

This sector has also witness
consolidation which has been taki
place in the form of larger -e
Commerce companies acquiri
smaller companies to either divers
the offerings or to enhance thg
business operations.
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Section 79 applideon is one of the
limitation in seeking strategi
investment for the fastest growing
commerce sector as it is one of 1
factors  which  contributes
discounting of value.

46. | Deduction S.11(5) relating to inestment of theil Even though there are ma
u/s.80G- delete| funds also work as a check to av( magnanimous donors to numerg
ceilings misuse etc. In view of the above, \ charitable organisations, the over
specified respectfully submit that: ceiling of 10% of gross total incom
therein (a) The ceiling of 10% on gross tot u/s.80G impedes more liber

income be removed. contibutions. If this ceiling werg
. removed, the freedom may ev

(b) Donations to induce companies to be ma@

Relief Fund be allowed 100¢

: . .| generous.

exemption as in thease of Primg

Mi ni steros Rel i €

provisos a, b and ¢ to S.80G(2)(iiihf)

47. | S.80IA - Unit- | Many Tribunal benches have alreg Plain reading of s.80lA gives th
wise deductior] rejected this practice. A specif impression that deduction thereun(
should be clarification/ provision should beade| is  available  ‘uniwise'.  But,
allowed in s.80 IA itself to provide thg nowadays, losses of other units

deduction  u/s.80IA is  'UNI1
SPECI FI Co. For €
under s.80IA should be separat
calculated. This will save our ‘judici
capital' which is already in shag
supply, and save unnecess
litigation.

clubbed to deny deduction u/s.80

on the pretext that all units constity
one single business. Also,
assessee/cqrany claiming

deduction u/s.80IA from one un
cannot start another unit of simil
business and claim deducti
u/s.80IA, as the initial losses of t
new unit are adjusted against f{
profits of the old unit However, if th
new unit is started by anoth
assessee/company, the old unit \
not suffer any disallowance u/s.80I
This puts existing assesse
companies in a disadvantagec
position visavis new entities.
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48.

Section 80IAC

The condition should be that
turnover exceed the specified lin
assessee not eligible for deduction
that year and subsequent year.

There must not be any impact on
earlier years.

The consequence if turnov
crossed the limit specified is th
the assesseeld as not eligible tq
claim deduction and if deductig
claimed and in subsequent ye
turnover exceeds the limit specifi¢
the deduction will be withdrawn i
the year in which same was claim
and not only tax will be charged b
also interest and perplwill also be
levied.

49.

General Ant
Avoidance

Rules (GAAR),
esp. for Flls
and Fll
Investors 1 S.

9510 S. 113

The notified GAAR Rules in 2013 hg
addressed some concerns of taxpay
While exceptions carved out f
Foreign Institutional InvestorgFll)
and investors in Flls have alleviat
some concerns, it is furth
recommended that the followir
should also be covered in Guidelin
or Rules, or in the law itself:

1 As an overarching principle, GAA
should apply only to abusive
highly aggressie/ contrived
arrangements;

1 As per press release of Jan 2013,
Government had accepted the Exj
Committee on (
recommendations, including one tk
suggested that where GAAR a
SAAR are both in force, only one
them will apply. Guidelinesand
clarifications in this regard should !
issued,;

fThe Expert Committee hg
recommended that where the tre
itself has antabuse provisions in th
form of a Limitation of Benefit
clause (LOB), the GAAR provision

shall not override the treaty.

GAAR is to be effective from F\
201718. The deferral of GAAHR
provisions to FY 201-28 was
indeed welcome. As stated in t
Explanatory Memorandum to tk
Finance Bill, 2015, GAAR
provisions would be implemesd as
part of a comprehensive regime
deal with Base Erosion and Prg
Shifting (BEPS) and aggressive {
avoidance. Considering the currg
economic environment and efforts
the Government to attract FO
GAAR should be further deferre
This will provide certainty to thg
investors and help accomplish t
Government 6s ef
certainty.

If the Government decides not

defer GAAR, then the points needi
to be addressed on immediate bg
are |isted in t

Column.
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Thus, GAAR should not substitut
SAAR. It should be invoked only &
a residual, to fortify SAARs, an
only in case of abusive transactio
Therefore, clear examples should
provided, confirming that wher
LOB exists in a tax treaty, GAAI
wonot be i itwaykbe
clarified that where SAARs exist
the tax treaties and/or domestic 1
laws, they should prevail ov¢
GAAR.

T lllustrative examples of situatior
where GAAR can/ cannot app
should be formulated to provic
clarity to taxpayers. The final repg
of the Shome Committee h:
illustratively  captured instance
where GAAR may/may not b
applicable.

9 The current threshold limit of INR
crores of tax benefit in a year f
invoking GAAR is low, and needs |
be enhanced to INR 10 crores.

In determining agggate threshold ¢@
INR 3 crores, it is not clear wheth
the quantum is to be determined
6grossod or Onet §
should be consid
i.e, considering benefits as well
losses arising to all parties to t
arrangemety and threshold limit b
computed accordingly.

50. | Multiple levy| (i) Tax on distribution of dividend iif As per existing Sec. 116, any
of income tax outside the purview of the chargit Domestic Company distributin
on dividend i | Section of the Act, since it is a tax ] dividend out of its already taxe
S. 1150 on income but on application ¢ profit is required to pay tax (
income; 20.358% on Dividend distributed

(i) Without prejudice to the above, tf 1tS shareholders.
Grossng-up Provisions resulting intf Considering that a Domest
Additional Tax outgo of approx. 39 Company has already paid tax
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should be withdrawn since it
causing undue hardship to assessee

(vi) It is recommended that &
appropriate explanation be insert
clarifying that the benefit of DDT pai
by a subsidry is available at eac
company level in a multier corporate
structure so as to avoid the cascag
impact of DDT. This will go a long
way i n boosting
and improve the ease of doi
business in India.

(vii) The existing provisiorshould be
amended to provide uniform ar
simplified taxation regime so as
provide for the DDT credit
irrespective of the stipulating conditig
that one company should hold 51%
more of the share capital of t
company declaring, distributing
paying the dividend.

34.608% on its total income, furth
payment of DDT @ 20.358%
excessive. After introduction (¢
AGr osupi ngProvi si
effective tax on dividend distributig
is higher by 3%.

A question arises as to wheth
distributable profits qualifies g
‘income’ under the Act. ‘Income’
defined inclusively u/s. 2 (24) b
'distributable  profits' are  ng
specifically mentioned in th
extended arm [Clauses (i) to (xvi
of s.2 (24)]. Considering that Incon
Tax is a tax on income of th
previous year, and ould not cover
something which is not the incon
of the previous vyear but g
application of already taxed incon
for the same or earlier years, t
distributable profits out of whic
dividends are paid cannot constity
t he companyo6s
stretd of imagination [see SC (larg
bench) decision in CIT vs Khata
Makanji Spinning & Weaving Cg
Ltd.- 2002TIOL-1156SCIT-LB].
Accordingly, levy of Dividend
Distribution Tax (DDT) on tax pai
income u/s.118® is invalid. Even
expenses incurred for earginthe
exempted dividend income &
disallowable u/s.14A r.w.Rule 8
and consequent taxab
Furthermore, with introduction ¢
levy of tax on dividend received &
Individual, HUF, firm in excess @
Rs.10 lacs, tax is effectively levie
on dividend for thehird (3rd) time.
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51. | S.1150 T | The existing provision should h S.1150 provides that the tax base
Clarification on| amended to provide uniform ar DDT, i.e., dividend payable in ca
absolute simplified taxation regime, providin of a company, is to be reduced by
removal of| for DDT credit irrespective of th| amount of dividend received from i
cascading stipulation that the recipient compa| subsidiary, if such subsidiary h
effect of| should hold 51% or more of the shg paid the DDT payable on suq
Dividend capital of the company declarin dividend. Thisensured removal ¢
Distribution distribuing or paying the dividend. | cascading effect of DDT in a mult
Tax (DDT) tier structure, where dividen
received by a domestic compa

from 1tds subsi

which it holds equal to or more thi
51% of the nominal value of equi
share capital).

The principle apied for removing
the cascading e
should be paid only once on t
s ame i ncomeod. B
applied in a limited context, as, wh
a company holding only 20% shar
in another company receives a
pays dividend has to pay DDT ¢
both, the receipt and payme
separately, though to the extent
the receipt, it is the same divide
(income).

One can refer to s.80M (as it sto
before its deletion) which provide
for deduction of dividend received
the extent of dividend paid frosuch
company. In s.80M, there was

stipulation prescribed as to t
minimum threshold of shareholdir
percentage to be held in the declar
company by the recipient company
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52 | Business Buyback Tax should not apply if th
reorganisation/| company does not have accumula
M&A: Issues| profits;
relating to| In case of nomesidents, the Buybag
Buyback Tax Tax may result in double taxation
u/s. 115QA income. Hence, appropria

mechanism for availability of tax cred
to shareholders should be introddg
In case of shares issued to employ
under an ESOPscheme, the fai
market value considered for perquis
taxation should be considered as is
price

53. Provisions Provisions related to special aul Scope of s.142(2A) (related
related to| should be watered down, and or Special Audit) has been enlarged
special audil under exceptional circumstanc{ enable tax authorities to initia
under  S.142 when there is clear evidence | Special Audit even in situatior
(2A) should be revenue exposure due to complex| where assessee has yutlooperated
restricted tgoor I f t h e oumts are B0 and provided all information soug
avoid  undug audited under the new Companies A by the tax officer.
hardship tg should Special Audit provisions [
assessee triggered.

54 | Enlarged scop( The amendment to s.142(2A) shoy The amendment to s.142(2Ajde
of Special| be withdrawn. The original scope | Finance (No.2) Act, 2014, hg
Audit the section, which permitted spec enhanced scope of Special Aualitd
u/s.142(2A) T | audit under specific circumstance empowers the AO to conduct spec
should be should be restored audit in cases involving volume
dropped accounts, doubts about correctnes

the accounts, multiplicity o
transactions in  accounts,
specialised nat

business activity. This power is
addition to existing provisiong
wherein the AO can ask for a spec
audit, considering the nature a
complexity of accounts. The test
volume and  multiplicity  of
transactions will result into speci
audit in almost all circumstances. 4
big corporates are alréya subject to
Statutory Audit and Tax Audil
Hence, enlarging the coverage

cases for special audit is n
warranted.
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55.

Power of AO to
ask for
Valuation
Report u/s,
142A to Dbe
restricted to
exceptional
cases

i) The power of reference to tf
Valuation Officer should be
available in the following manner:

a) The power to the AO should [
restricted to specific exception
circumstances/ conditions.

b) AO should record reasons f
invoking power u/s.142A an
assessee should be able to
access to thesecgorded reasons.

¢) AO should take prior approval ¢
higher authority not below rank ¢
Commissioner.

i) Valuation Report submitted by tH
Valuation Officer should be bindin
on AO.

i) Specific

shoul d

property

guidelines/  rule
be brough
or i nves

The scope of s.142A has be
enlarged enormouslyide Finance
(No. 2) Act, 2014, to give blanke
powers to the AO to make referen
to Valuation Officer to estimate th
value, including fair market value,
Afany asseti n vpersol
as against the earlier scope restrig
to unexplained investments, ca
credits, etc. This reference is for {
pur pose of A ¢
reassessment 0.

to valuation whether or not he
satisfied about the correctness
compl et eness o fi
accounts. The provisions al
empower the AO to disregard t
report from the Valuation Office
Such blanket powers will increa
the litigation and hardship
assessees.

56.

Compulsory
processing of
return u/s
143(1)

S.143(1D) should be scrapped and
erstwhile provision requiring
processing of return within 1 ye
from the end of the financial year
which return of income is filed shou
be retained, irrespective of wheth
notice u/s.143(2) has been issued
theassessee or not. Further, proces
of return of income u/s.143(1) shou
be made mandatory for all assess
including corporates.

Without prejudice to the abov
S.143(ID) should be amended suita
allowing the A.O to process refur
cases smoothlyni cases where notig
has been issued.

S.143(1D) introduced by Finan
Act, 2016 provides that an intimatic
can be processed until the issua
of an order u/s.143(3). This conditi(
puts the assessee at a disadvant
by unnecessarily extendir
processig of return till the date @
issuance of order u/s 143(3).

CHAMBER OF INDIAN MICRO SMALL & MEDIUM ENTERPRISES
1206, New Delhi House, Barakhamba Road, Connaught Place, New Delhi

Page60



CIMSME

Chamber of
Indian Micro Small & Medium Enterprises

PRE BUDGET MEMORANDUM FOR FY 2817

57 | S.144C T | It is recommended that governm¢g The Finance (No.2) Act, 200
Reference  tq should amend the existing constituti introduced an alrnate disputs
the  Disputeg of Dispute Resolution Panel, | resolution mechanism b
Resolution include at least one member (ref| constituting Dispute Resolutig
Panel from ITAT, so that panel should k Panel to facilitate expeditioy

making assessments or passing or{ resolution to disputes on a fast tra
independent of the apprehensionsfbasi s, as it wa
tax consequences. This shall eng foreign investment is extreme
speedy justice and relief to th sensitive to prolonged uncertainty
taxpayers in the genuine cases. tax related matter. The Disputs
Resolution Panel means a collegi
of three Commissioners of Incon
Tax.
The panel was expected to dec
disputes in a judicial manng
regardless of the tax implication
But these panels have not function
as independentlgs they should hav
and almost every dispute has to
taken up before the Tribunal.

5g. | Specific IND AS must be explicitly recognise At present, s.145(1) states that
recognition to by S.145(2) to be in consonance w income of the assessee shall, sul
be accorded t( statutorily = prescribed accountin to ICDS provisions, be computg
IND AS in|standards for determining taxak according to cash or mercdat
S.145(1) income under normal tax provisions.| system of accounting regular

Reference to ICDS in S.145(2) nee
to be dropped.

employed by the assessee. Des
this, AOs disregard accountir
treatment made in accordance W
methods of accounting prescribed
recognised Accounting Standards.
IND AS are mandatorily required 1
be followed on or after 1st Apri
2016.

MAT computation provisions stal
the starting point of computation
net profit as per the P&L
Accordingly, profit determined 4
per IND AS will now become th
basis for MAT catulation for future
years. However, there is no spec
mention of IND AS in s.145(1) t
make that possible.
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59.

Rationalization
of S.145A
method of]
accounting

Method of accounting consistent
followed as per the AS should |
accepted to remove hardghas therg
is no deviation in profit as per ASor
method prescribed in s.145A.

Various assessees are mandatc
required to follow method @
accounting as per the Accounti
Standards (AS) applicable in Ind
which is prescribed by the ICA
However sl45A deviates from th
AS to certain extent. As pg
Guidance Note issued by ICAI

respect of method of accounting w
regards to inclusive method as f
S.145A, or exclusive method as [
AS-2, there is no impact on th
assesseebs prisifio
impact on profit and loss accou
whether the assessee follo
inclusive method or exclusiv
method, to comply with s.145A, th
assessee needs to prepare profit
loss account following inclusiv
method, which is duplication ¢
effort.

60.

S.148 |
Reasons fo
reopening to be
sent along with
notice for
reopening  of
assessment

The government should suitably
clarify, either by issuing a circular ¢
by issuing internal instruction to AO
that o6éreasons fo
sent along with the notic for
reopening of assessment. This
simplify the reassessment proceed
procedure.

S.147 empowers an AO to reopen
assessment i f h
believeo t hat [
assessment.

The section does not have 4
procedural requirements,but a
practice has developed and been
down by the SC in GKN Drivg

Shaftsbo case,
followed while reopening
assessment.

Presently notice is issued u/s.14
Later, the assessee has to reques

the 6reasons fo
AO.
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61. | Prescribing A statutory time limit should b{ The Act does not specificall
statutory  time prescribed for AOs to pass OGE, li prescribe the time limit for passir
limits for | the time limitsprescribed for passin Orders Giving Effect (OGE)t
passing OGE t( of assessment order, rectificati Appellate Orders. As such, pass
Appellate order, filing of appeals, etc. of OGEs S at
Orders  from discreton . Assessees are requireq
date  assesse continuously followup with AOs for
receives CIT(A) seeking orders, especially where tk
Order/ hosting have been deci
of Order on favour.

ITAT websitei
s. 153

62. | S.153 time | Time limit for completing assessmeg Presently, the AO has 21 montl
limit for | should be reduced to 15omths. further increased by 12 mont
completion of where case has been referredto T
assessment Now that all filling and arithmetica

processing are happening onlis
period of 21 months to comple
assessment is too long.

The long period of ssessment i
becoming a tool
harass assessees through mult
hearings. It is also a tool f
unscrupulous assessees.

63. | Office fIt should be clarified that thi In a welcome step, the CBDT h
Memorandum | relaxationshould also apply if appej modified Instruction No 1914 t
dated 29 is pending before ITAT for taxpaye| provide that where a demand

February 2016
(Guidelines for
stay of demanc
at first appea
stage) S.156

who have opted for the Dispu
Resolution Panel (DRP) route (&
for such taxpayers, ITAT is their fir
appellate authority).

fIn matters that arecovered in
assesseelds favad
favorable ITAT/ HC orders), i
should be clarified that

oSuch demand should not be
adjusted u/s.245 against refur
of other years.

This proposition has upheld by t

Bombay HC in HDFC Bank Ltd.364

disputed before the CIT(A)/ firg
appeal stage, the AO shall gratay
of demand till disposal of first appe
on payment of 15% of dispute
demand.

However, there are situations th
warrant consideration ar
clarification. Thiswill provide much
needed relief to taxpayers who @
generally hard pressed by fig
officers for recovery of demarn
despite the fact that the issue
covered in their favour in earlig

CHAMBER OF INDIAN MICRO SMALL & MEDIUM ENTERPRISES
1206, New Delhi House, Barakhamba Road, Connaught Place, New Delhi

Page63



CIMEME PRE BUDGET MEMORANDUM EOR FY 2®.7

ITR 77). The relevant extracts ar years.

reproduced below: Some clarifications that would K
welcome are listed in th

i €Once an issue has been | .
ifRecommendati on:g

covered in favour of the assessee
in respect of another assessment
year on the same point, it was
wholly arbitrary on the part of
the department to proceed to
make an adjustment of the
refund. If the adjustment was not
made, there can be no manner of
doubt that the assessee would
have been entitled to a stay on
the recovery of the demand.o

The Delhi HC ruling in Maruti Suzuk
India Limited vs. DCIT 847 ITR 43
also holds a similar view.Relevant
extracts reproduced below:

i éconduct and action of the
respondemtRevenue in
recovering the disputed tax in
respect of additions to the extent
of Rs.96 crores on issues which
are already covered against them
by the earlier orders of the ITAT
or CIT (Appeals) is unjustified
and contrarytolaw é 0 .

o Merely becausethe Departmen
has filed an SLP before the S
should also not be a ground f
not allowing stay of deman
(where issues are covered
favour of taxpayer by HC orders

Alternatively, AOshould grant stay o
demand till disposal of appeal o
payment of 5 or 10% of disputg
demand.
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64.

Change dug
dates for
payment of
advance taxi

S.211

The provision requiring payment
15% as advance income tax on
before 15th June in each year
scrapped.

The schedule for payment of advar
tax should be fixed in such a way tf
not more than 75% is payable
advance income tax on or before
31st March each year, and 100%
15th June of next financial year.
This will save interest for assesees
they can predict and pay correct
Revenue collection of government w
not be affected, as government v
receive last instalment of advance
in June, instead of first instalment. V|
suggest | instalment (25%) in Sept,
instalment in  Dec (30%), Il
instalment in March (30%) and |
instalment in June (15%).

U/s. 211, Companies have to p
15% advance income tax on
before the 15th June eagkar. This
causes unnecessary hardship, sin
is extremely difficult to comput
taxable income within 75 days fro
the commencement of the finang
year - projections for depreciatio
(due to new acquisition or sel
TDS certificates that may L
reeived, for example, cannot |
ascertained accurately. Moreov
projections of profitability tend t
vary from montkto-month.

Also, the requirement to pay 100
of the amount computed as incoi
tax on or before 15th day of Marg
each year results in cuiftag cash
inflows of companies.

65.

Section 220(6)

I Assessee should be allow
automatic stay of demand ¢
payment of 7.5% of the demand. T
stay will remain in operation till firs
appellate order is passed.

1 Assesseeshould be given the libert
to approach the Commission
(Appeals) and request for st
without mandatory payment of 7.5
of the demand.

Recovery of the demand arising frc

the levy of penalty after the order

the Commissioner (Appeals) should
stayedtill one month after disposal (¢
guantum appeal by Tribunal.

fUnder the existing regime fg
recovery of demand, Assessi
Officers insist upon collectin
disputed demandsvenwhen they
are in appeal. The situation
aggravated when reven
collection tagets are ambitious. |
practice, this leads to serio
hardships and cash flow problem
1 The procedure for collection ¢
disputed demands needs to
streamlined to balancing the ne
to meet revenue targets with fi
treatment to taxpayers.
fIn  highpitched assessment
payment of 7.5% of demand al
could be onerous for the assesse
Undue hardship is caused to t
assessee when penalty is levied
sought to be collected even wh
appeal against the quantum addit
is pending before Tribunal.
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66.

Interest u/s

244A

1 The rate of interest charged on {
assessee as well as the rate of inte
payable to the assessee should be
same.

T Interest shall be granted to t
assessee on amount of refund
(tax plus interest) which is due t
assessee oraeh order date but n
granted by the department in full.

For delay in payment of ta
government charges interest @]
p.m. (i.e.12%p.a.) u/s.234A, 234
234C, & 220(2). But for refund t
assessees, government pays inte
@0.5% (i.e. 6%p.a.). Interesite for
delay in payment & refund should
the same. Rate of interest should
fixed @ 9% p.a. (roughly Bank F
rate) for both, delay in payment
refund.

Rate of interest payable to asses
by the Income Tax Department
only 6% while interest chargeby
the Department is 12%. Interest
compensatory in nature and
penal; the loss of interest for t
Income Tax as well as the assesse
the same due to ngrayment of due
in time. There is a need for equity.

Further, the computation of intere
on amount due to the assessee i
area of litigation. The assessee is
given interest
(Tax plus interest thereon) to th
assessee as per the last order.

67.

Section 245 -
Adjustment  of]
refunds due tq
assessees
against
erroneous
demands
shown
outstanding

as

S.245 should be amended to prov
that no sebff of refund under thig
section shall be made by any incen
tax authority without giving intimatiot
in writing to such person of the acti(
proposed to be take under thisg
section, and without dealing with tk
objections, if any, filed by such pers
in response to such intimation sery
on him.

Systems should be amended/ put
place to stop a
adjusted without authority of law.

Adjustment & refunds due tg
assessees against erroneous dem
shown outstanding in their cas
causes great heartburn.

Even where the assesdedges his
objection on the CPC portal, pointir
out that the demand sought to
adjusted against the refund is 1
outstanding, and therefore is bei
erroneously adjusted, there is

remedy by which the CPC can ta
note of the same.

It is settled by several judicia
pronouncements that where 38
demand outstanding against 1
assessee relates to a point wh
stands squarely covered by
deci sion i n t he
such demand cannot be adjus
against any refund due to t
assessee. Courts Mea logically
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explained that the assessee in su
case would have been undispute
entitled to stay on recovery of su
demand, and merely because

Department is in possession of {
assesseeods fund
legitimate refund, it cannot &
adjuged against such a demand.

The Revenue cannot defend st
erroneous adjustments merely on
ground that the system does |
provide for any such mechanism.

68.

Amendment tg
S.263 relating
to revision of
orders

prejudicial
revenue

to

Explanation to s.263(1) should b
withdrawn.

The amendment to s.263(1)
insertion of an Explanation provids
that an order passed by an AO sk
be deemed to be erroneous insofa
it is prejudicial to the interests of tf
revenue, if, in the opinion of th
Principal Commissioner o]
Commissioner, the order

i. is passed without making inquirig
or verification which should hav
been made;

ii. is passed allowing any reli
without inquiring into the claim;

has not been made in accorda
with any order, direction or
instruction issued by the CBD|
u/s.119; or

has not been passed in accorda
with any decision which i
prejudicial to the assesse
rendered by the jurisdictional H
or SC in the case of the asses
or any other person.

iv.

Such broad rights and porge to
invoke s.263 defeat the purpose
simplifying the law and reducin
litigation.
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69. | S.270A dealing These needs to be suitably modifieq S.270A, newly introduced b
with levy of | restrict scope of undeeporting or| Finance Act, 2016, prescrib
penalty for| misreporting to onlymala fide caseg situations under which income
under and to ensure that genuine asses| considered to be undereported or
reporting &| are not harassed. At a minimum, { misreported. One instance of und
misreporting | earlier provisions for levy o reporting is mere excess of incor
should be concealment penalty or furnishif assessed over income returned,
rationalised inacarate particulars can be retain¢ which a 50% penalty is applicab

Also, the onus to provemala fide| This implies that any disallowanc

intention should be on the AO, befg made by the AO will be a case f

levying the penalty. levy of penalty, regardless
whether the dislkdwance is on
account of a false or genuine clai
capable of different interpretation
This gives absolute powers to AOs
levy penalty without going int
merits of the disallowance. It als
creates a perception of the effect
tax rate being much high
There is no cleacut explanation
definition of what constitute
misrepresentation or suppression.
Further, no obligation has been c
upon AQOs to prove thenala fide
intention of assessees, though tl
have the power to levy the penalty.

70. | Interest & | A provision needs to be introduced| We  have  witnessed seve
penalty not tg provide that in the event ¢amendments with retrospecti
be levied if| retrospective amendment pertaining effect in the past -4 years. The
arising due td withdrawal of deduction, clainl amendments have affected b3
retrospective | incentive, etc., no interest/ pena concepts such as definition
amendments | should bdevied on the assessee if { royalty, transfer, MAT provisions

demand is on account of su

retrospective amendments.
Also, it is good legislative practice
eschew retrospective amendments.

deductions u/Ch. VIA, TDS
provisions u/s.195, capital gains, el

Most of these retrospectiv
amendments were made to neutra
decisions of ITAT/ HC which wer
in favour of the assessee.

As a result of these amendmer
AOs reopen assessments which of
result into tax demands since clai
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already allowed to the assesswill
be withdrawn. The demand will als
trigger interest u/s.234B; and A(
also initiate penalty proceeding
Such levy of interest is a cle
violation of principles of naturg
justice, since no assessee can ¢
envisage a retrospective amendm
For the same reason, no peng
should be levied arising out of su
retrospective amendments.

71. | Ss.273A, Ss.273A, 273AA and 220(2Aheuld | A time limit of 1 year has bee
273AA and| be suitably amended, and CBI[ prescribed for disposal of &
220(2A)1 time | should issue suitable directiolassesseeds revi
limit for | u/s.119(2)(a), providing for time lim| but there is no such time limit fc
disposing for disposal of petitions, for waiver ¢ disposal of petitions for waiver (
petitions  for| interest thereunder, and providing { penalty u/ss.273A and 273AA ai
waiver of| time limit for disposal of petitions fg for waiver of interest u/ss.22
penalty, and fol waiver of interest u/ss.23, 234Band 2 34 A/ B/ C. As a
waiver of| 234C. petitions on these points rema
interest unattended to for long.
u/ss.220, It is desirable that a limit of 1 yeq
234A/BIC from the end of the financial year

which the petition is filed, b
prescribed in all these cases.

70 | S.273B i | The scope of section 273B shoudd | The almost atomatic initiation ang
enlarge scop( suitably enlarged to provide th consequent levy of penalty K

of section to
prohibit levy of
concealment
penalty where
disallowance
made  without
evidence or of
estimate basis
or where AO
takes view
different from
as s e fena
fide view
supported by
ruling

penalty for concealment of income,
furnishing  inaccurate  particula
thereof, should not be imposed whg
any addition or disallowance is ma|
without any evidence, in a routir
manner, or on estimate basis, ang
cases where the Assessing Offi
takes a view different from thibona
fide view adopted by the assessee
any issue involving interpretation

any provision of the Act or any oth
law in force, and which is support¢
by any judicial ruling.

Assessing Officers for additions
disallowances made under scrut
assessment has led to proliferatior]
litigation. Often, penalty is impose
for concealment of income u
271(1)(c) to forestall my audit
objection or departmental action.

In respect of penalties u/ss.271
272BBB  (other than penalt
u/ss.271AAA and 271AB for cass
where search has been initiate
several situations arise where
assessee, despite actimgna fideby
relying on a interpretation of law
supported by a Tribunal, High Coy
or Supreme Court ruling, invites
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penalty.

These penalties inflict hardship up
assessees despite their claim bg
bona fide or because their viewpoi
on a question of law or interpretati
of the statute was not accepted by
Assessing Officer. It has also giv
rise to wasteful litigation wher
penalties have mostly been cance
by appellate authorities.

The proposed amendment will ¢
wasteful litigation and infuse a sen
of responsibity and accountability
both, upon the assessee and
revenue.

S.276B |
Clarification
w.r.t initiation
of prosecution
proceedings
where tax ang
interest paid ir
full

73.

An explanation should be inserted
S.276B, clarifying that no prosecutic
will be initiated in cases whel
assessee has made good the defau
depositing the amount with interest
prescribed under the releve
provisions of the Act, and alg
clarifying that in cases where asseg
are not repeat defaulters, prosecut
provision shall not be applicable. TH
will encourage compliance with th
law in a time bound manner a
reduce litigation.

Retention of government du
beyond due date is an offenicable
for prosecution u/s.276B. THh

defaulter, if convicted can
sentenced to rigorous imprisonmg
for 3 months to 7 years.
As per revised guidelines, defaultg
who have retained TDS deduct
and failed to deposit it in governme
account within duedate shall bg
liable for prosecution, irrespective
the period of retention. Though t
offence can be compounded by 1
Chief Commissioner havin
jurisdiction over the assessee,

initiation of prosecution leads 1
hardship in genuine cases whg
assesees haveuo motodiscovered
the default and made payments
TDS along with interest (even befo
show cause notice for initiation

prosecution is issued to them). Or
the assessedas made good th
default with interest (since defay
only causes temporary financial Ig
to the exchequer), he should not fg
punitive measures twice (i.e. on
penalty and subsequent
prosecution) for the same default.
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74.

Annual
Contribution to
an Approved
Gratuity Fund
by the
employer

Rule 103 should to be amended
grant flexibility in ordinary annua
contribution to approved fund L
employer as per the actuar
valuation, or alternatively, it shou
provide for a window once in 2/3 yesg
to male good the shortfall in th
Gratuity Fund.

AS 15 requires that provision f
gratuity should be made on the bg
of actuarial valuation, which is
scientific method of computin
estimated liability by considerin
various yardsticks.

S.40A (7) providedor deduction of
provision made for contribution to
approved Gratuity fund. Howeve
Rule 103 of the Income Tax Rul
1962 restricts the ordinary annt
contribution to 8.33% of the salary
each employee each year.

Issue

Gratuity payable on balancgheet
date as per Actuarial Valuatiq
usually exceeds 8.33% of :
empl oyeeds <curr
computed based on various fact
considering length of servic
increase in salary, retirement a
mortality, discounting rate, et
However, employer W not get
deduction for payment to g
approved gratuity fund in excess
8.33% of each

This restriction acts as deterrent
contribution to approved gratui
fund, leading to short funding.

75.

Authority  for
Advance

Rulings

It should & ensured that the time lim
prescribed for passing orders should
adhered to by the AAR.

The Authority for Advance Ruling
(AAR) has a significant backlog ¢
cases. Getting an advance rul
within a reasonable time has beco
extremely difficult.

76.

Considering that the objective behi
AAR is to provide faster disput
resolution mechanics, mere filing
income tax return should not debar

taxpayer in approaching the AAR.

Certain contrary recent judici
precedents (including of AAFR
rulings) has eated ambiguity
regarding maintainability of AAR ir
case return of income has been filg
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77. | Toll Clarification needs to be providel Certain road concessions whi
Collections classifying collections durin( involve  widening of  existing
during construction peod as capital receipt carriageway permitoll collections

construction to the extent they are utilised f| from users of existing carriageway
period should funding the project, and not be tax¢ partfinance the construction.

be exempt fron| If not, there could be extensive a \with more large  concessiol
income tax expensive, though avoidab expected to come out in widening
litigation. 2-lane to 4lane and 4ane to 6lane,
the issue of taxability of such incon
has gained importance.

78. | Income from| The main objective of suc All Infrastructure projects are set

temporary investments is not to earn income | by SPV companies, which have

investments to reduce the construction co| other business/ assets apart from
during Therefore, these incomes should | project itself, which takes 3 to

construction exempt from income tax. years, if not longer.

period  shoulg SPVs have temporary cash surpluy
be exempt fron when they receive funds raised |
Income Tax have not yet deployed thetn meet

project capital costs. Thes
temporarily idle funds are invested
liquid avenues like fixed deposit
mutual funds, etc. Income earned
such investments are ploughed b
and go to reduce the project cost.

79. | Carry forward| In case of continued busine In respect of Foreign Tax Creg

of excess operations with that foreign country, | (FTC) there are no clear guidelin
foreign tax| R Assessees should be permitted available. For example, Canada |
credit carry forward (say for 5 years) su clearly defined FTC in [TR270R3 of

unutilised credit (in USA, such reli¢ ItS Income Tax Act.

is grantedvide s.904(c) of Federg The Incometax Act, 1961 allows fo
Tax Act), if there is any furthg set off in respect of foreign taxs
business generated from th paid on overseas income. Howey
country. in case of losses/inadequate prof
In case of norontinuance of NO seioff is possible. In the currer
business operations with that coun| volatile global economic scenari
more clarifcation is required of

A Some mechanism for recove claiming FTC.

of taxes from foreign country shou
be negotiated into the DTAAsFor| Say for example:

example, DTAAs should specify cle| Value of foreign project is 100r
procedure to be followed to clail USD
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refund from t ha|Wihholding tax at, say, 3.5% as
authorities. countryoés regul g
Net Remittance = 97m USD
1USD= INR 65

WHT in INR=100m*65= 650 c
*3.5% =21.125 cr

Project profit & set off procedures

Particulars Amt (Rs. Cr)
Income 650.00
Expenses 617.00
Margin 33.00

Tax in India| 10.64
@32.245%

WHT in foreign| 21.125
country

Maximum setoff | 10.64
that can be
claimed in India

Cost to company 10.485
(Unutilised FTC)

80. | Quantitative Companies following AS valuation,| Mandating provision of such déta

details  undel for example, EPC companies, sho| would be extremely cumberson
Form 3CD be exempted from  providin and costly.
guantitative details on raw materig
and finished goods in Form 3CD unc

clause 28(b).
81. | Equalisation Suitable amendments should | Equalisation levy @ 6% is leviab
Levy carried out to address concermns lison consi derati o
in next column. serviceo receiyv

There could be a situation when Indi Nonresident from, inter alia, a
entities receive a cross charge fr( Person resident in India carrying
their overseas parent for various grq Pusiness or profession.

services, inter alia, including the Fur t her , the te
I ndi an enti tyos|isdefinedtomean:
advertisement spending. There is 1 online advertisement

clarity on applicability of this Ley on
such cross charges. This could leac
confusion amongst payers as to
manner in which the Levy should | T any other facility or service fa

1 any provision for digital
advertising space

deducted. purpose of online advertisemt;
and
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1 any other service as may
notified by the Centra
Government in this behalf.

The scope of s
very wide. This leaves scope f
ambiguity and interpretation issug
Comprehensive  examples a
suitable clarifications ought toel
provided as to the types of situatig
which can/ cannot be covered with
the purview of this levy.

Also, as Equalisation Levy is not pg
of | ndi ads “esident
may not be able to get treg
protection and credit for this levy
his homecountry. To this extent, th
Equalisation Levy regime marks
departure from OECL
recommendations in Action Plan
which stated that existing treq
obligations ought to be respected
ensure consistency with existil
international legal commitments.

82. | Group taxation § Concept of group taxation reli¢ §In the currentIndian tax regime

regime shoulg mechanism should have tl losses of a business carried on

be introduced following featureg subsidiaries/ group entities are 1
~ Taxability of the consolidate allowed tq be offset_against prof
profit of the Group as a whole of a business carried on by t

holding entity or by othe
subsidiaries/ joint venture entitig
in the group. This leads 1
inefficiency and immobility in
conduct of business operatiol

No scrutiny of intregroup| resuling in complex busines
transactions structures.

~ Allow transfer of losses incurre
by eligible entities in the Group 1
profit making group entities fq
setoff

fEntities to be considered for groj ¢ |n  many situations (e.g.,

taxation (Eligible entities in th| infrastructure sector or financi
Group)i services  sector), commerc
~ For listed companies|l@ntities in| imperatives (e.g., requirement
which holding company owns ( separate Special Purpose Vehig
controls over 51% equity for bidding for infrastructurg
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For unlisted companies, all entiti
in which the holding compan
owns or controls more than 60
equity
1 Anti-abuse provisionis
~ Restriction on divestment ¢
entities aggregatedunder group
taxation for a period of time, say,
years

1 MAT provisionsi

MAT should be
consolidated basis.

applied o

projects), or regulator
requirements (e.0. SEE
regulations requiring a separé
entity for Asset Managemer
Company), necessitate setp of
separate companies; however, i
more rational to look at this as
integrated operation, which is ti
underlying rationale for grou
taxation.

9 Group taxation exists inmany
countries, including  Austral
Germany, Japan, Netherlands, |
and USA. To harmonise the Indi
tax system with global be
practices, group taxation regin
should be introduced.

Implementation of Group Taxatig
regime in India would increas
competitiveness of Indian groups
the dobal market, where other glob
players benefit from such a regin
This would also increase busine
focus and  boost econom
participation.

83.

Issues

tax
clarifications
needed

relate
to International

The following examples need
addressed

9 Non applicability of retrospectiv
amendments in the Act to provisio
of DTAAs;

1 Clarification on taxability of thg
following under DTAA:

~ Sale of shrink wrapped software

~ Payment made for use of stand
facility with no human interventiot

Treaty benefito airlines operating o

code sharing basis

There are various concerns
interpretation of provisions containg
in the Double Taxation Avoidang
Agreements (DTAAs) which need
be clarified.
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84. | All refunds| The current system of issuing refund All income tax refunds to be put
should be don¢ cheques should be switched in it directly through online transfer in
through bank entirety to direct online fund | bank accounts

transfers transfers. This change should O The Income Tax Department
implemented on a priority basis as currently sending refunds ov
wi 11 al so end |Rs50000 via cheques only

grievances regarding refunds. Maki dispatched through the pos

eliminate manipulations and corru

practices.
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MINIMUM ALTERNATE TAX

85. | Rate of MAT | Rate under MAT should be reduced Book profits are subject to MAT ¢
line with reduction in rate undgq effective rate of 21.34%

regular provisions of the Act. Recently, the Government h

Further, MAT credit should b| proposed to reduce theteaof tax

allowed to be carried forwar under the regular provisions of t

indefinitely to avoid lapse of MAT Act. As a result, not only would th

credit, thereby putting a burden ( MAT credit increase, but th

industry. utilisation of accumulated MA]

credit would get prolonged, there

resulting in lapse of MAT credit.

MAT was introduced more as

measure to a@nce tax collection

akin to advance payment of tax.

company was required to pay MA

as taxes on book profits exceeq

taxes under regular provisiorn

However, MAT was never intende
to be a final tax liability.

86. | MAT on | Higher tax rateunder MAT provisions Finance ACt. 2011 _mtroduce

foreign would be a disincentive for repatriatit 321.}158?3’ .\éVTJ'Ch fpro_vlded tha

dividend funds to India, and partially defeat t vidend paid by a Toreign compa

purpose for which s.115BBD wsg
introduced.

Foreign dividend should be exen
from MAT, like domestic dividend.

to an Indian company, in which tk
Indian company holds 26% or ma
of the equity share capital, would
taxed in the hands of the Indi
company at 15% plus applicable
surcharge and cess).

Further to remove the cascadir
effect of dividend received by g
Indian company from a foreig
company, sS.12® was amendeq
Where an Indian company pays 1
on dividend received from a foreig
company u/s.115BBD and thereaft
the Indian company distribute
dividend to its shareholders, divide
on which tax has already been p
by the Indian company, i.e
u/s.115BBD, shall be reduced fro
the dividend on which Dividen

Di stribution Ta
by the Indian company.
CHAMBER OF INDIAN MICRO SMALL & MEDIUM ENTERPRISES Page77

1206, New Delhi House, Barakhamba Road, Connaught Place, New Delhi



CIMSME

Chamber of

Indian Micro Small & Medium Enterprises

PRE BUDGET MEMORANDUM FOR FY 2817

Domestic dividend is specifdy
exempt from applicability of MAT
u/s.115JB but similar exemption
not available u/s.115JB on foreif
dividend. The consequence would
that Indian companies will pay &
effective tax of 21.34% on foreig
dividend due to MAT provisions, g
against #ective rate of 17.309

stipulated u/s.115BBD. Furthg
since Indian companies have mg
outbound investments  throug
investment companies whig

generally do not have any oth
source of income, these compan
would not be able to utilise MA]
credit.

Benefit may be extended to forei

87. | Explanation 4 A suitable amendment should : :
to s.115JBi1 | made to provide that foreig ﬁ?]rdngamrzzurrfvt'ir\]/ge Ft)aEx arned ir(rroevei
Applicability of | companies having PE in India a India. P P g
MAT to foreign| covered under the presumptive f{
companies regime may be kept outside t
purview of MAT.
1 To avoid anycontroversy, it shoulc
be clarified that for foreigf
companies having PE/ Place
Business in India, computation
book profits should be based
India profits, not global profits.
88. | MAT removal| Minimum Alternate Tax should b 1€ intention of _ss.lOAA&SdAr_s
for enterpriseq removed for enterprises engaged to provrdg Incentive to companies:
. tax benefit to engage in infrastructd
engaged ir Infrastructure Development & SEZs development and providin
Infrastructure rhrs would enable them to attrg ; fastructure facilities. Keeping i
Development | investment. mind the subdued economic grow
& SEZ and the need to revive manufactur

Alternatively, period of MAT credit
should be raised to 15 years.

sector, the infrastructure sector, &
SEZs should be provided a fre
impetus by bringing them out of t}
purview of MAT provisions. The
revenue foregone will compensate
re-igniting t h e econom
engine.
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MAT credit can only be claimed b
an SEZ unit after the tax holidg
period. SEZ units can, u/s.10Af
claim exemption for 15 years (100
for initial 10 year and 50% for next
years), but the MAT credit can |
claimed u/s. 115JA for only 10
years.

MAT levy on SEZ has undermine
tax benefit to units operating und
SEZ, but MAT credit is a silve
lining. Period of MAT credit shoul
be aligned with period of tax holida
It will boost confidence of getting tg
benefit to units oprating in SEZs.

89.

Set off of MAT
Credit from
Tax on Total
Income beforg

Setoff of brought forward MAT
Credit should be allowed u/s.115JA
against tax on total income befg
charging any surcharge and educat
cesses.

Income tax diling return Form ITR
6 allows deduction for credit und
S.115JAA from the gross tax payal
excluding surcharge and educat
cesses, and specifically instructs
assessee to compute surcharge
education cess on tax payable &
reduction of MAT Credit brough
forward u/s 115JAA. The manner
set off of brought forward MAT
Credit is not prescribed in the Ag
but the issue is covered by t
Allahabad HC decision in CIT \
Vacment India (2014) 349 ITR 304

90.

charging
surcharge an(
education
cesses
Exclusion  of

Capitd Profit/
Loss & Profit
& Loss on Sale
of Fixed Assets
& Investments
in  computing
Book Profit for
levy of MAT
u/s.115JB

By including capital receipts & profi
on sale of investments in the MA
computation, the objective ¢
introduction of ss.115J, 115JA
115JB would be defeated; i.e., it wol
levy tax on receipts which do not f3
within the definition of income at al
Also, including it would not result i
arriving at a c¢
results. Therefore, capital profit/lo
and Profit & Loss onSale of Fixed
Assets & Investments should
excluded in computing Book Proi
u/s.115JB. Also, the®1 proviso to
s.10(38) of the Act should be deleteq

The charging section and t
computation provisions togeth
constitute an integrated code. A cq
to which the computation provisior
cannot apply is presumed to not
intended to fall within the chargin
section.
0l ncomed has beq
of the Act inclusively. The
definition has been expanded frg
time to time. Only receipts that a
revenue in nature are chargeable
tax. Capital receipts are not incon
and accordingly, not subject

income tax. This view has bee
fortified by the SC in Padmaraje
Kadambande v. CIT (1992) 195 IT|
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877 (SC), wherein it held that capil
receipts were not income with
s.2(24). This SC decision clearly la
down that a capital receipt,
principle, is outside thescope of
income chargeable to tax. Wh
accounts are prepared in accorda
with Parts Il and Ill of Schedule \4
of the Companies Act, 1956, whi
making adjustments as p
ss.115JA/115JB to compute bo
profits, nontaxable or exempt iten
are to be exclled, because sug
amounts do not reflect receipts
income nature.
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PERSONAL TAXATION
91, | Leave Travel Benefit should not be limited to 2 | S.10(5) allows exemption fg
Concession u/g journeys in a block of 4 calendar | assistance or concession recei
10(5) years, but should be allowed every| from employer for employee and
year. The exemption should be | family on leave to any place in Indi
made available in respect of at leas{ There is no provision in the A
one journey in each calendar year.| which covers the travel outside Ind
To avoid confus
Year 0 should be
AFi nanci al Year
Year 0.
LTC should be extended for journe
to foreign countries.
g2 | Section We propose that th&ratuity for all| This will bring equality betwee
10(10)(iii) the employees shall be fully exem Civil or Defence Employees ar
in line with employees on Civil g Other Employees.
Defence Services of Government | Deferential treatment among tl
India. employees neadto be avoided.
93. Section We propose that leave salary sho| Deferential treatment among ti
10(10AA) (b) | be exempt of all employees in lif Private Employees and Governmgé
with employees of  Centrg Employeesieeds to be avoided.
Government & State (sectig
10(10AA)(a).
g4, | Valuation  of| Valuation in such a case should | Often, factories are established
rentfree computhNel@. as 6 remote areas, where no ot
accommodatior, accommodation is available a
hence employer provide
accommodation to itemployees or
the factory campus. The perquis
value of such accommodation to {
empl oyee s hoNilbéd
o5, | Specific, clear Specific provision is needed in the A ESOPs are granted to employees
provision undel for allowing ESOP Expenses. reward/ remunerate them for th
Profits & Gains| separate s.for such allowance | contribution and to retain taler
of Business & suggested which is in line with VR SEBI guidelires prescribe chargin
Profession for provisions dealt with u/s 35DDA ¢ of ESOP discount in books
deduction  of the Act. If the intent of the Legislatul accounts.  This charge to P§&
ESOP is to provide deduction for paymer| account has, however, be
Expenditure made for retirement of employeg disallowed in majority of the cases.
there should also be a provision| ESOP Discount cost is norma
provide for deduction of paymen disallowed by AOs on the grour
made to motivate & retain employee| that it is capital expenditure, and
contingenin nature.
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96. S.36(1)(va) 1 | For the purposes of disallowan There is a lot of litigation revolvin
disallowance | under section 36(1)(va) of the Act, t| around disallowance for even fe
for even few due date for depositing employedays o6 del ay i n
days of delay irf contribution to PF, shall beonsidereg contribution to provident fund (PH
depositing to be the due date of filing the incofn| The due date for other contributig
empl oy e|taxreturn. payments mvided for u/s.43B hav
contributions been extended to due date of filing

return of income. However, no su
extension is provided for depositir
empl oyeesd cont |
g7 | Deduction u/s Limit of deduction u/s.80C should |
80C raised from Rs.1,50,000 to K
3,00,000.

98. Perquisite  of Where accommodation is provided
rentfree the employer in factory campus, a
accommodation staying there is a need of employme
provided in| such accommodation should be valt
campus wher¢ a Nil or a lower rate of 5% of sala
factory located for perquisite valuation.
in remote areas

gg. | Children The exemption limit should be rais
Education from Rs.100 per month to Rs.1,0(

Allowance per month per child for maximum
children, or actual expense
whichever is less.

100. Revision ofl The maximum exemption limit ¢
Leave Leave  encashment for no
Encashment | government employees may be revis
Exemption from Rs. 3 lacs to Rs. 10 lacs in vie
limit of lack of social security support

retiring norgovernment taxpayers.

101. Reintroduction | S.80L should be reintroduced to bo{ S.80TTA grants deduction of interg
of s80L in|savings and curb conspicug of Rs.10,000 on interest earned
place of| consumption. The new exempti( savings bank accounts. There is
s.80TTA limit should be fixed at Rs.25,000 p.¢ deduction for interest earned on otl

instruments like Fixed Deposit
Alternatively, interest on time depos| NSC, Company dejsits, etc.
should also be included with
s80TTA, and limit should b
increased to at least Rs.15,000.

102.| Income of| It is suggested that this should | At present u/s 64(1A) income
minors - to | raised to at least Rs. 10,00@8r each| minors included in the hands
increase minor child parents is exempt to the extent
exemption Rs.1,500/ for each minor.  The
limits average expenditure to meet cost (

minords educat.
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expenses which has gone
considerably in recentegrs, limit of
Rs.1,500/ fixed is  woefully
inadequate

103.

Basic
exemption limit
needs to b
raised

Considering the inflation over th
years, tax exemption limit should
increased from Rs. 250,000 to H
500,000.
The Government should consiqg
bringing similar change in the tax rg
for other assessees in sync with
proposed reduction in tax rate f
domestic companies.

The exemption limit for individual
and HUFs has not been increa
since past three years.

The Finance Minister, in his Budg
speech for 2015, had mentioned t
the Government will reduce the t
rate for domestic companies frg
30% to 25%. However, no reductig
of tax rate was considered f
individuals, HUFs, Partnership Firn
and LLPs.

104.

Reinstatement

of standaro
deduction from
salaries

To bring in the necessary par
amongst salaried and nealaried tax
payers, it is desirable that stand
deduction be reinstated in the staty
Approximately 20% of the gros
salary subject to a maximulimit of,
say, Rs.1,00,000 could be conside
for the purpose of standard deductio

There is a disparity between t
salaried employees and thg
carrying on business/ professiq
resulting in higher tax being paid |
the salaried employees. One m
note that it is equally essential for t
salaried individuals to keep abre
with the ldest developments in the
area of work/ specialisation ar
hence have to necessarily ing
expenses for the same.

105.

Section
17(2)(vi)-

1 The question whether ESOPs
granted at a concessional rate
being determined with reference

the o6fair mar k e
exercise of options.
1 Technically, this is incorrect.

ESOPs are issued at the prevalil
market price on the date ofamt,

their issue sho
concessional 0.
with  SEBI  guidelines.  Any
subsequent gain  accruing

employee due to favourable marl
movements by the date of vesting
exercise of option cannot be treaf
as a Gepérqui si
Since actual sale of shares will attr
capital gains tax, if applicable, it
unnecessary to subject the employe

perquisite tax. The perquisite t

1 Secton 17(2)(vi) states that ESO
issued free of cost orat
concessional rates will be taxed

the date of exercise on ti
di fference bet w
val uedéd and t he

by the employee.
It seeks to tax a notional benefit wh
the atual gain is norealizedby the
employee, and is not certain either
is possible that the actual sale
shares could result in a loss for t{
employee. Since tax paid earl
cannot be set off against the cap
loss, the employee suffers a dou
loss, namely tax outgo and loss
sale of shares.
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should be removed, and it should
subject only to capital gains tax at t
time of sale.

106.| S.17(2)(viii) T | T The limit could be increased to R The nontaxable medica
limit should be, 50,000 per annum to proviq reimbursement to salaried employe
increased; genuine relief to the employees. | by employer is currently limited t
benefit  should similar exemption should also | Rs. 15,000 per annum for self a
also be given ¢ granted to former employees where| dependents.
reimbursementy empjoyer provides medic:
post retirement; reimbursement post retirement.
107.| Age limit forf/Age | i mi t for t | The current life expectancy of mal
Avery seni or citi zensolinlIndia (as per Census of India f
ci ti zen|70years and above, and not 80 yq 2011) is 67.3 years; for females, it
be lowered as currently provided. 69.6 years.
Keeping this demographic data
mind, there is a need to revise t
age limit.
108.| S.80CCF 71t is desirable that the benefit und T Finance Act 2010 had introducs
deduction this section is not limited for onl se(_:tlon SQCCF w.e.f. 1 April, 20.1
should be mad({ two years, as the intent behi which - stipulates .that deductig
. . ) . : : would be available to th
available  for| introduction _of this section is ft individuals in respect O
future years !oromote raising of funds fG subscription in notified longerm
infrastructural development. infrastructure bonds.
Suitable amendments be made so | This deduction is available only fq
this deduction is available in futu| investments made in previous ye
years. relevant to AYs 20112 and 2012
13.
109.| Section 80GG | Due to escalation in rentals, the lin Deduction u/s.80GG is given for re
should be increased to at le{paid by nomsalaried employees n
Rs.10,000 per month. in receipt of House Rent Allowanc
to the extent of Rs. 2,000 per mont}
110.| Creche A specific provision should bl As per current provisions, créc
allowance 1 |introduced, allowing exemption fq allowance is taxable in th
exemption creche allowance of up to, wéeempl oyeeds hand
should be Rs.1,000 per month. diversity and gender rights, this is
introduced worthy exemption.
111.| Time limit for | Such provisions in relation to th In this regard, Instruction N
disposal of disposal of appeals should | 20/2003
appeal byl incorporated in the Act so as to mak [fle no. 279/Misc 53/ 2003 ITJ],
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CIT(A) for effective. Dated 23.12.2003 provides that 1
CIT(A) shall dispose ofthe appea
within a period of one year from th
end of the financial year in whig
appeal is filed and that the org
should be issued within 15 days
the last hearing

There is a significant delay
disposal of appeals by CIT(A) sin
there is no presitred time limit for
disposal of the same.

112.| Rule 114 i | To reduce such hardships, a certificc Currently, a foreign national
accept addreg from the Indian company for whol required to submit a national ID du
given by Indian| such individual is coming to India { attested/ apostilled from the Indi
company  for work for, certifying his/ he identity | Embassy in his home country as
which  person and foreign address may be accey address proof while filing applicatig
works as address proof. in Form 4%R\A for obtaining PAN.

113.| Section 208 We propose that for individuals th A< this section imposes addition
(Advance Tax)| limit of Advance Tax should b compliance on many smd
increased to Rs. 20,060/ individuals.
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TRANSFER PRICING

114.

Review of
domestic
transfer pricing

provisions

() Domestic Transfer Pricin
provisions should be removed sin
both parties to transaction 3
taxpayers in India;

(i) In no case should Transfer Prici
provisions be applied to transactig
covered by ss.80A/ 80A.

(i) Without prejudice to the abovg
the limit should be increased to Rs
crores. This will help minimisg
excessive documentation a
administrative  costs for mo
companies.

(iv) We recommend that the threshg
of Rs.20 crores should be increase(
Rs.100 crores or 2% of turnove
whichever is less, for each relat
party, considering large transacti
volumes.

There already existed provisio
dealing with disallowance of arn
expenditure claimed by an asses
whi ch i n t he A
excessie or unreasonable havir
regard to fair market value of tf
goods/ services.

The mechanical application
International  Transfer  Pricin
provisions t o f
Transactionso u
undue hardship to assessees.
Application of Donestic Transfe
Pricing provisions to transactiol
referred to in ss.8A(8) and
80A(6), wherein special meaning g
already assigned to the ter
AMar ket Val ueo
Val ueo, wi || i n
and litigations in coming years.

115.

S.92BA
Clarification
w.r.t
corresponding
adjustment  of
disallowance tc
be allowed in
hands of ar
Associated
Enterprise.

Correlative adjustment should
allowed in the hands of the associal
enterprise in respect of adjustment
the hands of a domestaterprise.

S.92BA provides that domest
transfer pricing provisions apply 1
expenditure incurred by the asses
with respect to related parties. T
existing provision does not proviq
for a corresponding correlatiy
adjust ment i n t
which leads to double taxation a
hence increases tax cost of the Gr
as a whole.

116.

Safe
Rules

Harbot

Safe harbor rates should be brough
line with rates being negotiated
APAs so as to bring parity isafe
Harbor Rulesvis-a vis APA. This
would make the safe harbor rul
attractive, and reduce burden on A
authorities who are grappling wi
disposal of more than 500 applicatig
pending with them.

The scope of the Safe Harbor Ru
should be extended to reduce litigat
by covering other major sectors i

The safe harbor rules were notifi
by the CBDT to ease the complian
burden for taxpayers, curtail disput
and reduce administrative burden.

There have been hardly any takef
Safe Harbor rules and the fag
figures and data speak of itself. T|
intended objective has not be
achieved as the rates prescribeg
Safe Harbor Ruleare way too high
and nowhere nea
rate.
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Pharma, Engineering, Automobile, e

One wing of the CBDT viz. the AP
auhorities are concluding APAs at
rate which i S
length rate and much lower than t
rates prescribed under safe har
rules, thus there are few takers
the safe harbor rules.

117.

Applicability of
Transfer
pricing
provision
Specified
Domestic
Transaction be
restricted to
areas wherg¢
one the
entity tax
exempt

to

of
is

Alternatively Advance pricing
mechanism shall be introduced 1
Specified Domestic Transaction,
assesse&now in advance that whi
fair price should be opted for.

Transfer Pricing provisions no
apply to specified domest
transactions (SDT) u/s.92BA, .
transactions between persqa
mentioned in  s.40A(2)(b) an
transactions between the sepal
businessesf an assessee, and the
between the assessee and its ¢
connections as specified in s.8(
and u/s.8dA(8) & (10) and similar
provisions, and other prescrib
transactions.

Domestic Transfer Pricing (DTP) h
no relevance as any adjustment ¢
to dometic transfer pricing
provisions should, logically hay
offsetting effect and should have
material revenue impact, as both
assessees would be resident in In
Further, the documentatiq
requirements in case of trans
pricing are quite onerousha will
result in substantial compliance co
for domestic taxpayers.

As there is no base erosion frg
domestic transfer pricin
perspective, it should not [
applicable for 40A(2) parties, as hg
by the SC in CIT v. GLAXO
SMITHKLINE ASIA (P) LTD
(2010)236 CTR (SC) 113. Domest
Transfer Pricing should be appli
only if there is tax arbitrag¢
Therefore s.92BA needs to be-
defined as per
GlaxoSmithkline gupra).

118.

Clarification

required for

The CBDT should clarify this in detg

and end this controversy. Assess

SDT provisions cover payments f
expenditure, which means capital
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reporting of
capital
expenditure
tranactions
u/s.40A(2)(b)

under SDT

are resorting to specific disclosures|
avoid penal provisions that th
Department may invoke, in view
this ambiguity.

well as revenue expenditure. T
revised ICAlI Guidance Not
suggests that the provisions ¢
applicable to capital expenditu
ranking for 100% deduction und
provisions such as ss. 35(2AB) or
35AD. Judicial precedents suggt
that capital expenditure eligible f
depreciation are not coverg
u/s.40A(2). Further, depreciation
not a deduction, but an allowance.
Alternatively, s.92(2A) read wit
s. 92BA of the A

for expenditured
interpreted to
for capital expenditure.
119.| Benchmarking |Di r ect or 6 s r e mu t Payments to directors includin
Di r ect o] deleted from SDT provisions to avqg inter alia, remuneration, sitting fee
Remuneration | unnecessarjtigation commission, perquisites, etc. g
should be covered under SDT provisions. 7

removed from
scope of SDT

clarify, a director includes an
director of a company, regardless
the nature of directorship. Applyn
any of the transfer pricing metho
to director payments poses
challenge, since payments vg
across companies and depend o
combination of factors. These factg
include subjective ones like rol
functions and qualification of
particular directaqr e ac h ¢
ability and capacity to pay, etc.
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TAX DEDUCTED AT SOURCE

120.

Nil TDS For
Non-Banking
Financial
Institutions/
Companies

Since NBFCs are supplementi
banks and are also regulated by
Reserve Bank of India, NBFC
(including those whichhave beer
accorded Public Financial Institutig
status) should be treated at par W
banks and t NileT DS
should be extended to them as W
under Sec. 194A.

S.194A provides for TDS at 10% ¢
payment of interest to a reside
S.194A(3) proides for nomn
applicability of S.194A to, inter alig
banking companies to which ti
Banking Regulation Act applie
Such exemption has not be
extended to NBFCs. As a result,
contrast to thail TDS rate for bankj
on their interest payments, NBF(
haveto deduct tax at 10%. NBFC
have the option to apply for a low
withholding certificate u/s.197, but
practice, it is difficult to obtain thi
certificate, given the large number
customers.

EMIs on loan instalments receivak
by NBFCs also have arnterest
component subject to TDS.

Extensive  paper work  an
administration burden coupled wi
high collection costs in issuing larg
number of TDS certificates, filin
quarterly returns, etc., make T[
collection cumbersome and cost
Also many a timesTDS estimatec
for advance tax computatiof
actually turns out to be much low
than what is actually deducted by t
customers, resulting in huge refu
claims. Getting refund can oftg
become a time&onsuming affai
affecting the cash flow and workir
cepital requirement of NBFCs. Th
additional limitations of the existin
system are:

a) Follow up with every customer fq
TDS certificates every quarty
(details of which are mandatory f
claiming the same in the I.T. Retur
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becomes almost impossible. NB&
have clients who number
thousands and it is practically ve
difficult to collect details from
everyone.

b) Even if TDS certificate is issue
by the customer, if TDS return h
not been filed or not filed properl
the credit for such TDS would nbe
granted to the NBFC as details
such TDS would not appear
NSDL system.

c) Once TDS credit is disallowe
NBFCs have a hard time followin
up with the customers and t
exchequer has a hard time clear
outstanding demands against NBF
which, in eality, do not exist.

While most Banks are unable
reach the MSME sectors for the
financing needs, Asset Finance &
Infrastructure  Finance  NBF(C
(AFCs & IFCs) bridge the gap ar
act as an extended arm of f{
banking system in India. Hence it
very important that these NBFCs 4
provided level playing field with th
Banks. Such differentiation severe
constrains  these  NeBanking
Financial Institutions / Companies
conducting their duties whic
essentially goes again
Government 0s O
financial inclusion & Ease of Doin
Business.
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121.| TDS

International
Interconnect
Charge (IUC)

paid to foreign

on

telecom
operators
Position undel
Income Tax
Act

It is recommended that governme
should clarify by appropriatel
amending Explanations 5 &, that
they would not have any bearing
standard services agreements,

giving some examples which will n
fall within purview of royalty ever
after insertion of Explanations 5 &
For instance telecommunicati
service agreements between
telecon operators who are poolir
their networks/ services to provig
endto-end seamless connectivity

rendering telecommunication servi
to respective subscribers on reciprg
basis.

Further, in any case, the governm
should clarify that the retrospeai
amendment does not apply

transactions which were entered it
before the amendment.

Finance Act 2012 brought in
retrospective amendment
introducing Explanations 5 and 6
S.9(1)(vi).

Royalty is defined in Explanation
which connotes exclusiyitand the
exclusive right in relation to an ass
which should be with the grantor (
it physical or intellectual property fg
which royalty is paid). In case of g
intellectual property, it is general
associated with some discove
invention,  creatin, specialisec
knowledge, etc., emanating from t
human mind, and is payable to t
inventor/ grantor for allowing usag
of his invention or creation arn
having an exclusive right over
AProcesso needs

Payment made for anything which
widely available in the open mark
to all those willing to pay canng
constitute &6r oy
in the nature of business income.

Further, when a service provider us
its own equipment/ process to ren
services, it cannot be said th
service recipient or any other pers
uses such equipment/ process at
same point in time. The tw
situations are mutually exclusive.

Explanations 5 & 6 should not |
construed so as to bring a serv
rendering agreement within th
ambit of royalty u/€(1)(vi). Such ar
interpretation  will erase a
distinction between service renderi
agreement and a royalty agreemg
It would then mean that payment
a person hiring a taxi is payirn
royalty for indirectly using the
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process of running of an engimea
taxi, or a person availing laund

services is paying royalty fq
indirectly using the process
running of wash
list is endless.

The Legislature, in its wisdom, h
provided two separate provisio
relating to @)raa
0f ees for tech
9(1)(vii)) and these provisions a
mutually exclusive and do n
overlap. The distinction made [
legislature between these conce
has to be maintained and given
intended effect. It is but obvious th
even where services are n
6technical 6, th
service contract and a royal
contract is still required to b
maintained.

The contention of tax authorities th
standard service agreements
royalty by applying Explanations
& 6 is leadng to absurd results n
intended by lawmakers.

122.

TDS

on

International
Interconnect
Charge (IUC)
paid to foreign

operators

Impact
DTAA

undel

The government should clarify K
amending Explanations 5 &, that
these explanations would not have &
bearing on the interpretation of trea|
and that the def
defined in domestic tax law should 1
be imported into treaty, as the ter
Aprocesso and ds
in pari mateia.

Finance Act 2012 brought in
retrospective amendment to t

definition of t
introducing  Explanation 6 t
S.9(1)(vi) whereby the tern
Oprocess?®d used

definition of 0

to include transmission by satts|
cable, optical fibre or other similg
technology, whether or not su
process is secret. The amen(
provisions (including Explanations
& 6 to s.9(1)(vi)) have no relevan(
insofar as the

contained in treaties is concerng
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Under a treaty, the process has tg
a O0secret proce
order to fall within the purview o
royalty, and there has to be a dir
usage of such
payer for the payment to qualify
6royaltyd wunder
6royaltyd is del
There is no dispute that provisions
DTAA will prevail over the Act to
the extent they are more beneficial
the assessee. The treaties are bin
on both countries and have to
interpreted in good faith.

Tax auhorities are, however, takin
a position that since the tern
O6processd has n
treaty, its meaning can be import
from the domestic law fo
interpreting tax provisions relating
treaty.

Rule 37BC
read with
S.206AAT rule
should be mad
effective
retrospective,
being curative
in nature.

123.

Amendment  should be  ma
retrospectively w.e.f. 01.10.09 wh¢
s.206AA was first introduced.

A clarification should also be issued
provide that if taxesidency certificatg
is not available at the time of credit
payment, but was made availal
subsequently, the same should

made applicable to the earli
payments, and tax should not

deducted at higher rate.

Rule 37BC was inserted w.e.f. !
June 2016 specifying details to b
furnished by nonresident payee t
payer for relaxation from deductig
of tax at higher rate under s.206A4
of the Act.

One of the documents mentioned
the tax residency certificate to
furnished by payee, in order to leq
relaxation from higher rate of tax.
Courts have held that where t
amendment is curative in nature, {

same is to be applicab
retrospectively.
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124.| Rule 31ACBI | Notification ~ should be issued| U/Rule 31ACB, certificate from ar
hindrance  in providing that jurisdictional AQ accountant under first proviso
granting relief| should be authorised u/Rule 31ACB( s.201(1) shall be furnished in For
under first| to accept Form 26A for verification 26A to the DGIT(Systems) or to th
proviso to| since he is empowered to issue or person authorised by th
s.201(1) u/s. 201(1) & 201(1A), and cg DGIT(Systems), to avail benefit ¢
provide due relief during assessm( proviso to s.201(1).
proceedings. Till date, no person has be
authorised in thisagard, and nor an
procedures, formats and standa
prescribed for furnishing an
verification of Form 26A, due t
which assessesompanies are ng
able to avail the benefit of proviso
s.201(1).
In absence of any clarificatio
assessees are unablegtt relief of
the tax already paid by the recipie
on its income and are being trea
as assesse@s-default.
125.| Withholding | To bring certainty for taxpayer{ Currently, there is no limitatio
Tax limitation period of 7 years from er] period under the Act for proceedin
of FY for proceedings relating to no| relating to norawithholding of tax on
withholding of tax on payments mag payments made to namsident.
to nonresident should be incorporate
as applicable in case of payments
residents.
126. There is no timeline obligating the A| Introduce timelines within which
to give lower/ nil withholding tax| lowerhil withholding tax certificate
certificate under s.195/ 197 under S.195/197 must k
granted/denied by an AO.
127.| Extension  off Providing lower rate of TDS is | Under both sections, theehefit is

time provided
under s.194LC
and s.194LD

welcome change to encourage fore
long term debts in India. It is therefo
necessary that the benefit of low
TDS be extended beyond July 1, 2(
for another 5 years.

available in respect of intere
income earned for period ending
July 1, 2017, irrespective of th
period of investment.
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128.| Generation of To simplify the process, TD] Now in the electronic era, TD
TDS certificate| certificate generation, currently bag Certificates are generated from t
from TRACES | on PAN, of the deductee, be mg TRACES website based on PAN
based on PAN and TAN of ththe deductee. In ase of mult
deductee. location companies, it is difficult t
match common TDS certifical
received and allocation of the sal
to various locations and i
accounting.
129.| S.194H: This exemption limit of Rs.5000; U/s. 194H, no deduction need
Deduction  of| should be increased to Rs.25, 800/ | made from payments of commissi
tax at source or brokerage, where the aggreg
from amount of payments in a financ
commission/ year do not exceed Rs.5,000/This
brokerage exemption threshold is very low, ai
has unneceasily increaseq
workload of assessees.
130.| Number of| Nowadays, an assesseas to file 12
TDS/ TCS| quarterly returns for TDS (4 for TD
returns ang on salary, 4 for other TDS and 4 f
payment TCS) apart from 1 Annual Income t;
schedule return .
should be This is too cumbersome. Governmg
curtailed should curtail number of returns a
payment schedule.
131.| Filing feesie- | Assesse is required to pay for filin
TDS of E-TDS returns. ETDS intermediary
works on behalf of the government.
is the governmen
Hence, no charges should be colleg
in this regard.
132.| S.194lA- TDS | 1 The threshold limit of Rs.50 Lakh S.194IA has come into effect from
applicable @ must be raised significantly to at| June 2013, to provide that tax sho
1% on| leastRs.1 crore. be deducted at source from amo

payment/ credi
of

consideration tc
a resident
transferor  for

transfer of any

TDS should be deductible only on t
sum exceeding the threshold limit, a
not on the entire value of the propert

paid to the seller/ transferor of a
Immovable Property (other thaural
agricultural  land), where totg
consideration paid/ payable is o\
Rs.50 Lakhs. The person buying t
property is liable to deduct tax
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immovable source; but is not required to furni
property any TAN details. The provision

clarify that, A

for paying to a resident transfer
any sum by way of consideration fi
transfer of any immovable proper
(other than rural agricultural land),
liable to deduct tax at source u/s.4
| Ao .
This provision was intended |
eliminate undervaluation or unde
reporting of property transactions.

The current threshold limit, viz., R
50 Lakhs, is too low.

133.| S-195(6), Rule Existing s.195(6) and Rule 37BB mi The amendment proposed to s.191
'| 37BB & s.271 | be continued without amendment b extends reporting reqement to all
I T S.195(6) s.272l should be made less rigoro| payments to nornesidents by an

should notl by exempting noibusiness entitieg person, whether chargeable to tax
apply to| and by providing a threshold, beyo| not, howsoever small it may be, a
Individuals; which the penalty will be levied g for whatever purposes. Further, t
S.2711 should| business entities. requirement would apply to eve
be made les individuals, even for payments ma
rigorous towards education, maintenancé

children or medical treatment etc.

Section 271 is also sought to b
introduced to provide for a penalty
Rs. 100,000/if there is a failure o
inaccuracies in furnishing of suc
information.

The proposed amendments to s.
and new s.271 seriousy militate
against OEase o
India. It would be extremel
burdensome  for  nehusiness
assessees like individuals to comg
Further, in any case, banks coll¢
information in respect of all sug
payments.
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134, Validity of | Some suggestions in this regard: The certificate u/s.197 is at pres¢
certificate  application may be allowed to K issued with a validity date from th
issued unde] made at least 30 days before | date of issue. Even if the asses
S.197 commences. makes an application in the month

 Such application should be dispos April, i.e., at the beginning of th

off within 30 days. FY, the certificate isssued later. Thi

Certificate u/s.197 should mention th date of issue is taken as the valig

it would be effective from 1 Aqd, i.e., | date, due to which deductors

the first day of the previous year. | obliged to deduct tax at full rate
from earlier payments.

135, | Allowability of | Since tax deduction is done by t Income earned by merging ent
TDS credit in| payer in the name of the mergil post the appointed date till th
relation to| entity, the tax department denies crg effective date of merger belongs
income earne( in respect such TDS to thmerged and is taxed in the hands of t
by merging| entity in absence of any specil merged entity and hence, credit
company, pos| provision in the Act in this regard. respectof taxes deducted at sour
the Appointed from such income/ revenue shot
Date of merger also be allowed to the merged entit
to the mergeq
company

136.| Section Since this offence has no deleteri¢ Prior to introduction of mandator
234E(1) impact on the Revenue, there is a d levy, penalty for similar defaults &

for eliminating the harsh impact of th
provision, especialy considering tha
separate penalty is levied on gré
defaults of delays over a year.
Without prejudice to above, the fe
under section 234E should be redu
from Rs.200/ per day to no more thg
Rs.100{ per day.

provided  u/ss.272A(2)(k) w3
imposable at Rs.100/per day. In
cases of any default by
Government Office, while there is 1
provision for levy of fee unde
section 234E, the penalty for simil
defaults under sectia?i72A(2)(m) is
prescribed at Rs.10(Qder day.

- The levy of mandatory fee und
section 234E at Rs.20Qder day for
default in furnishing of statements
TDS under section 200(3) and T(
under section 206C(3) has beer
matter of debate ever since inoato
be introduced with effect from 1 Ju
2012. While in principle, courts ar
tribunals have justified the levy ¢
being constitutional, it is widel
believed that this levy is hars
keeping in view the fact that a pers
committing defaults of delaye
deduction or payment of tax
already inflicted with noseductible
penal interest of 12% or 18% p
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annum. Moreover, in cases of grg
default of norfurnishing of such
Statements beyond one year, ther
also a provision for levy of penali
of Rs.10,00/ to Rs.1,00,000/

TDS 1T changeg
needed tc
reduce onerou
compliance
burden placec
on deductors

137.

71t should be clarified that TD!
provisions will not be attracted ¢
monthly estimated provisions ma
for MIS purposes;

1 No penalty should be levied,
disallowance made, whe
characterisation of payment

disputed for TDS purposes;

1 1t should be clarified that TDS do¢
not apply to reimbursements;

9 TDS credit should be allowed on t
basis of Form 26AS (irrespective
whether it has been claimed in retu
or not), and the requireme
obtaining TDS certificate in Forr
16A should be dispensed with;

1 Alternatively, deductees should
given facility to electronically
download TDS certificates (For
16/ 16A) from the TRACES stam,
instead of the deductor having
download Form 16/ 16A and send
to the deductee.

In some cases, AOs link the issue

lower/ no deduction certificates wi

outstanding demand against {
assessee. These iIssues

independent. Correlating them ecas
undue hardship to the assessee.

should be clarified that issue of I

TDS certificates should be decid

only based on independent merit of

assesseebs appli

When considering TDS provision
conceptually, the key aspect th
needs to be voe in mind is that thg

deductor is doi
job, acting as its agent, ai
discharging a very  oneroy

responsibility. While he may not k
getting compensated for that work
is unfair to put such an onero
burden with stringent penaltiesich
prosecution. The least that can
done is to make it less cumbersom
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138.| S.194A Limit should be increased to R Threshold Ilimit for this TDS§
50,000 from Rs.5,000 provision need to be reset a

increased, to reduce cost and eff
of paperwork for low value

transactions.
139.| S.194H Limit should be increased to Rs.50,J Threshold Ilimit for this TDS
from Rs.15,0006/ provision need to be reset a

increased, to reduce cost and eff
of paperwork for low valug

transactions.
140.| S.194J Limit should beincreased to Rs.50,0¢ Threshold limit for this TDY
from Rs.30,000 provision need to be reset a

increased, to reduce cost and eff
of paperwork for low valug
transactions.
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TAXATION OF TRUSTS

10(23C) (iiiad)/
(iiiae) read with
Rule 2BC

reduce possible litigation.

Donations in kind should, wherev
possible, be valued at cost to previq
owner.

The | imit ofs o Aonf
crore is meagre, and needs to
enhanced to at least Rs.5 crof
particularly as this limit was fixed 1
years back in October, 1998.

141.| Investment Trusts covered u/s.11/ 10(23C) sho| Charitable trusts covered u/93,
pattern be permitted to invest their funds | (23C) (iv), (vi), (via) and s.11 af
prescribed fol the manner they deem fit. required to invest their funds in tf
charitable trusty g | g ¢ | at | east manner prescribed u/s.11(5).

income may be permitted to KIn view of amendments to th

invested in a pattern other than | Income Tax Act, such institution

required u/s. 11(5). cannot hold equity shares/ preferer
shares or invest in any manner ot
than that pescribed.
The Government has constantly bg
stating through the media a
political/ international fora tha
several liberalisation/ globalisatiq
measures were being brought ab
in India.  Prohibiting institutions
covered by s.11/ s.10(23C) fro
inveging in equity/ preference shar
or other lucrative modes ¢
investment would suppress c3
inflows of such institutions.

142.| To increase The ter m, OAnNNuUaj|Uis.10(23C)(iiiad)/(iiae), income ¢
limit for | re-defined to clarify how donations | an educational institution existir]
A Annual|kind can be valued for the purpose| solely for educational purpose
Re c ei p t]the limit. This will clarify matters an( hospital/ other institutions existin

solely for philanthropic purposes a
not for profit are exempt, if the
aggregate Annual Receip
respectively do not exceed Rs.1 cr
p.a. as specified u/Rule 2BC.

The term fAAnnua
been defined ireither s.10(23C) o
the Rules. In case of receipt

donations in kind, it is unclear ho|
the value is to be calculated.

There are circumstances when th
institutions have to lose theg
exemption for no fault of their ow
because of this rule, for wdh the
solution is to raise the limif
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Examples of such situations:

1 Where such an institution receiyv|
land, equipment and other moval
assets like shares as donation,
the market value of such assets
high.

TWhen such institutions do n
receive timely assistance frorn
donors, they may be forced
dispose of their assets to ra
liquidity for meeting recurring
expenses or expansion projects.

143.| Accumulation | Maximum period for which incom{ Until amendment madede Finance
period: Trusts can be accumulated shoulddfenged Act 2001, for trusts covered by s.]
covered byl back to 10 years. income from property held under
S.11 trust and used for charitabl
religious purposes was exempt frg
tax to the extent the income w
applied for charitable or religioy
purposes, or was accumulat
(subject to conditions specified ir
s.11(2)). Such income could
accumulated for upto 10 years.

S.11(2) was amended and {
maximum  period for  whick
accumulation was permitted w.
reduced to 5 years from 1 Ap
2001.

This amendment creates lot
hardship to baritable trusts, since
may not be possible to comple
projects for which funds wer
accumulated within 5 years.

144.| Trusts covere¢ The 5year limit for accumulation g Until amendment madeéde Finance
by 10 (23C) income should be withdrawn, and t Act 2001, income of education
position before 1 April 2001, vizno | institutions and hospitals covered
time limit, should be restored. subclauses (iv), (v), (vi) and (via) ¢
clause (23C) of s.10 was entirg
exempted.  Such educational
medical nstitutions were required t
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apply their income or accumulate
(with no time limit) for applicatiorn
wholly or exclusively for the purpos
for which they were established.

Finance Act 2001 has amended t
to set a maximum period (
accumulating incomeafter 1 April
2001 of 5 years only.

There is no need to put such
restriction on accumulation period
it will hinder their growth.
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NON BANKING FINANCIAL COMPANY

145.| Special
Reserve unde

RBI Act, 1934

Since the company does not hg
control overthe amount transferred
Special Reserve, it is a diversion
income by overriding title, o
alternatively, a charge against prg
(though ter med &
appropriation out of profit. Therefor
statutory transfer to Special Rese
should not be added back whi
calculating Book Profit.

An NBFC registered under th
Companies Act, 1956/2013
required to comply with all th
Accounting Standards notified und
Companies Act and follow a
applicable RBI Guidelines. A
NBFC has to transfer ndess thar
20% of its profits to a Speciq
Reserve as per s. 45IC of the R
Act, which overrides all other law
(s.451Q of RBI Act). This provisio
was meant to pi
depositors. This transfer reduces
companyo6s profi
out of Special Reserve is possible
any purpose other than those to
specified by the RBI. The SC,
TRO v. Custodian, Special Coy
Act, 1934 [(2007) 293 ITR 36
(SC)] held that where an Act mak
a provision with anon obstantg
clause, it would @vail over Income
Tax Act provisions.

146.| Debenture/Deb
Redemption
Reserve (DRR]
under the
Companies

Act, 1956/2013

Suitable Explanation should [
inserted in s.115JB of the Act, so tl
an Assessee Company can get
benefit of Deduction on Account (
Statutory Transfer to any Deb
Debenture Redemption Reserve wik
computing its taxable book profit.

DRR S neither
OProvision for
l'iabilityédéd wund
Explanation 1 to s.115JB of the A
Every company issuinglebentures
as per s.117C /71 of the Compan
Act, 1956/2013 read with Rule 8
Companies (Share Capital a
Debenture) Rules 2014,
mandatorily required to transfe
appropriate every year adequ
amounts to the DRR, by debiting
Profit and Lossaccount for meeting
the ascertained liability of repayin
the debentures. DRR, though term
as Reserve, is not a reseivé is a
provision for an ascertained liabilit]
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When a company issues debentu
the obligation to repay debentures
still an oBigation in presenti being
monies set apart to meet a kno
liability. DRR should not, therefore
be regarded as
clause (b) of Explanation to
115JB. DRR cannot be considered
a provision for an unascertain
liability under clause (c of
Explanation to s.115JB, as the |
has accepted it as monies set apa
meet a known liability. (Nationg
Rayon Corporation v. Commission
of Income Tax [(1997) 227 ITR 76
(SC)]. Further, in Vazir Sulta
Tobacco Co. Ltd. v. CIT [132 ITH
559], while referring to Part Il of
Schedule VI to the Companies A

1956, the SC explained ti
di stinction bet
Aireserveo, sayli

retention or appropriation of a su
falls within the definition of
66provision "
reserve, but it does not follow that
the retention or appropriation is no
provision it is automatically
reserveo.

147.| Statutory
provision
Non-
Performing

Assets (NPAS)

for

Since provision for NPA is ng
covered under
di minution in th

per Clause (i) of Explanation {
s.115JB, it should not be added bj
while  computing book  profits
thereunder.

On 31 Jan 1998, RBI introduced
new regulatoy framework for
disclosure and prudential norms 1
nondeposittaking NBFCs to ensur
that they function on sound ai
healthy lines. These were updated
30-06-2006. Pursuant to th
notification, every NBFC has t
provide for substandard/ doubtfu
assés, and disclose this provision
the balance sheet as prescril
therein. This is a statutory provisig
required to be made to arrive at {
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NBFCOs true b
Violation of prudential norms invit
severe punishment. The SC held
Southern Teanologies Ltd. v. JCIT
(2010) 321 ITR 577 (SC) th;
reduction in NPA takes place in ty
ways, viz. by recoveries and by wr
off. Hence, making a Provision f(
NPA does not diminish the value
assets.
148.| Extension  of| Existing provisions of s.43D should

benefit of| made applicable to NBFCs, since th

special main business comprises of givi

provision loans and/or advances, like banks

prescriling PFls.

treatment  of

Bad or

Doubtful Debts

as taxable

income in

hands of

Banks, PFIs

etc., to NBFCs
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ELECTRONICS SECTOR

149.| Weighted It is recommended that weight¢ The costs pertaining to finang
deduction for deduction of 15200% of the actug energy and logistics/ transportati
finance, energy cost be allowed on specifig¢ constitute major portion of th
and logistics components. consumer electronics sector. Furth
cost these costs are auditable and d
included in the financial statemer
of a company.
150.| Venture Capita| Venture Capital pool may be initiat¢ In order to boost availability @
Fund for| andcoordinated by a bank/ SPV/ P} capital funds to the sector, it
Electronics mode. Contributors may be offered { imperative that a venture capital pg
Sector incentives on the dividenq be created and allied tax incenti
Manufactures may be provided wi provided. Funds of such pool shall
tax exemptions. used by genuine private playe
through a stringent mechanism.
151.| Taxation of| In line with global principles fol There is curremyl dispute with
software taxation of software and judicii respect to taxability of royalty in cas
integral topronmncements of of software (being copyrighte
equipment Court in the case of customs 4 article) that forms part of hardware
service tax, it should be clarified th
distribution of copyrighted article
being software forming integral part
the hardware would not fall within th
ambit of o6éroyalt
152.| BPO Schemg Govt. should allow assessdesclaim| Department of Electronics and
offered by| depreciation on assets funded by G¢ (DeitY), Ministry of
Govt. can be subsidy under IBPS scheme. Communications and I
further linked Government of India, has notifig
with direct tax the #Alndia BPO
benefit (I BPS) o under
Programme This offers subsidy o
up to 50% of capital expenditure
Rs 1 lakh per seat, whichever
lower, for setting up BPO units
small towns and villages and
create employment there. As Go
has offered Capital Support: up
50% of one time capitalxpenditure
incurred, this expenditure will b
reduced from the cost of capit
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assets which will, in turn, redug
depreciation amount as per ICL
VII. This will increase the direct ta
burden on such assessees.

The Govt. did not receive expect
response nder this scheme one
reason could be that overall beng
under this scheme will be reduced
33% as assessee cannot cl
depreciation on assets funded

Govt. subsidy.

Income Tax Slabs for the individuals /

HUF may be as under:

Net Income (Amountin Rs.) Tax Rate

Upto Rs. 3,00,000/ Nil

Rs. 3,00,000/to 6,00,000/ 10%
Rs. 6,00,000/to Rs. 10,00,000/ 20%
Above Rs. 10,00,000/ 30%

Or
Net Income (Amount in Rs.) Tax Rate

Upto Rs. 3,00,000/ Nil

Rs. 3,00,0006/to 4,00,000/ 5%
Rs. 4,00,000/to 7,50,000/ 10%
Rs. 7,50,000/to Rs. 10,00,000/ 20%
Above Rs. 10,00,000/ 30%

*Revenue collection from both the bifurcation will remain same. We propose that Government
e small people also to file their income tax return,

may adopt the option 2 as this will encourag
after the demonetization scheme.

Income Tax slabs for other thamdividuals / HUF:

Particulars Tax Rates
Micro Small & Medium Enterprises 25%
others 30%
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ABOUT CHAMBER

Chamber of Indian Micro Small & Medium Enterprises (CIMSME) is floated by a group of
professionals to promote and protect the Trade & CommefdSME in India.

Chamber represents interest of units in MSMEs sector with Banks, Financial Institutions,
concerned Ministries and organizations to promote bilateral dialogue for the benefit of the sector.
The Chamber 6s agenda i n €onferdnees, Wnkshaps) iTraining g Se
Programs and other Trade promotional activities to educate and create awareness amongst the
MSMEs.

Chamber gives platform to MSMEs from a broad spectrum of activities to share their
experiences and discuss, for mutual éfgn common issues and challenges facing them.
Chamber also exemplifies star performers from Banking Industry for emulation of their best
practices by other members. The main purpose of the chamber is to induce traits amongst the
members which spell sucefor Micro, Small and Medium Enterprises.

The focus of the Chamber is on helping MSMEs grow and improve their bottom lines. Towards
this end we are committed to nurturing our members by offering a variety of benefits and
services to help them grow.

MSME sector has grown as a vibrant and dynamic sector of the Indian economy over the last
many years. MSMEs play a crucial role in providing large employment opportunities at very low

cost than large industries and they also help in industrialization of aveas. MSMEs are
complementary to large industries as ancillary units and this sector contributes enormously to the
socibceconomic development of the country. Thi s
GDP of the country and it also provides empleymto over 111 million people. The MSME

sector has the capability to spearhead the Industrial & Innovation Revolution in the country and

is a major partner in the process of countryo

MSMEs face lot of hurdles right from inception stage till Eajrowth stage. CIMSME comes

as a helping hand to them as we help in reducing their burden to a great extent-bglterd

and consulting them for Company formation, getting statutory registrations, access to finance
from Banks & Financial Institutionsnd Rating from the credit rating agencies etc.

CIMSME provides various benefits to its members, like:

MOU with Banks for Faster Credit to MSMEs

An initiative unique to the Chamber is of entering into MOUs with banks for ensuring speedy
credit to MSMEs.Under this arrangement, CIMSME undertakes to dodiligence on credit

proposals of the applicant units and ensuring that all the required information are furnished at

one go to the bank. Banks on their part, undertake to dispésé t he mendmeémads apry
time bound manner. This initiative is helpful to the Banks in that they get all required documents

and information at one go, vetted by experts and the applicant is benefitted by faster processing

of his application, through expert handholdingtihhy CIMSME.
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Business Networking & Grievance Redressal Cell

CIMSME provides an excellent opportunity to MSMEs to have atommme interaction with

various Government officials, bank chiefs, corporate captains, other entrepreneurs along with

various stieholders to discuss their issues and concerns. CIMSME also enables their suggestion
and concerns. CIMSME also enables their suggestions and concerns reach the appropriate
decision making authority in the Government, Banks and other organizations. CIM&MIEdnN

invited by the Ministry of Finance for Pre Budget Consultation meeting.

Marketing

|t i's critical segment of MSME survi val and
Chamber facilitates the MSME members to promote their products andesebyi listing them

without any cost on portalww.msmehelpline.corrthus increasing their reach and profitability.
MSME Helpline Mobile App is available for download from Google Play Store as well as Apple
App Stae.

Some of the features MSME Helplineare as under:

i. Formation of Proprietorship
il. Formation of Partnership Concern
iii. Formation of Limited Liability Partnership

iv. Formation of One person Company

2 Formation of Private Limited Company
Vi. Formation of Publit.imited Company
Vil. Formation of Section 8 Company

viii.  Import Export Code

iX. Service Tax Registration

X. Trademark, Patent, Copyright

Xi. VAT Registration

Xil. ISO Certificate

xiii.  FSSAI

xiv.  Consultancy on MSME Registration
Xv.  Consultancy on NSIC Registration
xvi.  Consultancy on Loan

xvii.  Consultancyn External Credit Rating

AND MANY MOREE
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